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CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


THURSDAY, MARCH 19, 1959 


U.S. Senate, 
Srertect CoMMITTEE ON SMALL Bustness, 
SuBCOMMITTEE ON GOVERNMENT PROCUREMENT, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 457, 
Senate Office Building, Senator Alan Bible, presiding. 

Present: Senators Bible (presiding), Bartlett, Harrison A. Wil- 
liams, Jr., and Moss. 

Also present: William T. McInarnay, staff counsel; William D. 
Amis and John L. Anderson, professional staff members. 

Senator Brsite. The subcommittee will come to order. 

This is the first of several days of hearings that the Subcommittee 
on Government Procurement of the Senate Small Business Committee 
expects to hold during the current session of Congress. The hearings 
today and tomorrow will focus attention on the specific problems that 
have been encountered by two small business firms in their efforts to 
obtain and perform defense contracts. Subsequent hearings will deal 
with other problem areas in procurement that are of particular in- 
terest to small business. 

If it is fair to assume the validity of the complaints which we are 
about to hear, we must, of course, be equally fair to those agencies 
with which these companies have done business in the past. The 
committee does not assume from such testimony that all small busi- 
nesses necessarily encounter similar difficulties. The central point 
which can be drawn here is that if one small business can encounter 
these problems, so, then, may any number of small firms. To avoid the 
risk of prejudging any of the facts which we are about to hear, we 
shall proceed at once to receive testimony from the first witness on the 
case history which is to be presented this morning, involving the 


Aerosonic Corp., of Clearwater, Fla., and some of the corporation’s 


problems with defense contracts. 


STATEMENT OF H. J. FRANK, PRESIDENT, AEROSONIC CORP., 
CLEARWATER, FLA. 


Senator Brstz. Our witness is the president of the Aerosonic Corp., 
Mr. H. J. Frank, 

Would you like to come forward and be seated right here at this 
chair facing the committee? You have, I am advised by counsel, a 
prepared statement. 

r. Frank. Yes, sir. 
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Senator Brste. You may proceed from that prepared statement, 
And we may, as we move along in your testimony, frequently interrupt 
you to ask questions. 

As a practicing attorney, I hope that your prepared statement, 
which has just been handed to me, deals largely with facts and not 
conclusions, because I think it is our job, as a committee, to evaluate 
the facts and draw our own conclusions. 

I certainly have no objections to your making certain inferences 
from some of your experiences. But I hope that your statement very 
largely confines itself to telling us the problems that you have. 

You may proceed, 

Mr. Franx. I represent the Aerosonic Corp. of Clearwater, Fla., 
and I am president and chief engineer. Our corporation was formed 
in 1953, to design and manufacture aircraft instruments for the U.S. 
Air Force and other organizations that buy this type of instrument. 

We are the last small business enterprise in the flight-instrument 
manufacture for the armed services. At the present time there are 
three other manufacturers of flight instruments, all of which are big 
business. 

Senator Brstz. May I interrupt you for a question at that point? 
You say you are the last small business enterprise in the flight- 
instrument manufacture for the armed services. At the time you 
formed your corporation in 1953, were there other instrument manu- 
facturers in the small business category in the field; or do you know? 

Mr. Frank. Yes, sir; I know. 

Senator Bretz. And how many were there? 

Mr. Frank. I only know of two. 

Senator Bratz. Where were they located ? 

Mr. Frank. One was in Cincinnati, and the other one was in 
Pennsylvania. 

Senator Biste. What you are saying is that in 1953, the date on 
which you formed your corporation for the design and manufacture 
of aircraft instruments, there were two other somewhat similar corpo- 
rations in operation in the United States. 

Mr. Frank. That is tomy knowledge. 

Senator Bratz. To your knowledge ? 

Mr. Frank. That is right. 

Senator Bratz. Thank you; you may proceed. 

Mr. Franx. My opening statement to you is in the form of a story, 
a story which is true. And I am telling you this story from experi- 
ence. And everything that I say and tell you in this story, I have writ- 
ten proof of the facts and statements that I make. 

I am here on behalf of the small businessman, to try, in my humble 
way, to show you gentlemen exactly what is happening to small busi- 
ness in regard to the U.S. Air Force. 

The facts that are presented today will point out one basic thing: 
The U.S. Air Force does not want small business. The U.S. Air Force 
does everything in its power to prevent small business from entering 
into bids. The U.S. Air Force does not have any qualms about the 
fact that they do not want small business. I am basing this conviction 
on the proof which I will present to you, gentlemen, of what has hap- 
pened.to a small business. I will show you gentlemen the unorthodox 
methods which the Air Force applies to the small business, I will 
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show you that the rules and regulations that are set up for the protec- 
tion of small business are often completely disregarded by Air Force 
personnel. 

I will show you that although small business has been able sub- 
stantially to reduce the price of specific parts being purchased by the 
Air Force, that the Air Force is not interested in this service. 

I will show you that small business has no place, wheresoever, to 
go when the Air Force applies their oppressive practices, I will at- 
tempt to show you the many varied ways the U.S. Air Force per- 
sonnel have and use in preventing small business from obtaining con- 
tracts. And I state once again, I have these facts in writing. 

I only hope that you gentlemen sitting where you are will take 
heed of the following data I give to you, and in some way you will 
be able to protect the small business concerns much better than you 
have protected them in the past. 

I can only hope that you gentlemen will do something to help other 
small business concerns. Because, no matter what anyone else says, 
it is still the small businessman who is the backbone and success of 
this country. 

And unless: small business is permitted to participate, not at the 
whim of any particular Air Force personnel, but legally and right- 
fully be allowed to participate, without discrimination toward them, 
you will find a sorrowful mess rising up in your faces. 

Our story starts, gentlemen, with the formation of our corporation 
in 1953, with the intent of designing and manufacturing aircraft 
instruments for the U.S. Air Force. 

Senator Brie. At that point, I wonder if you would tell me some- 
thing about the formation of your corporation: How many are there 
together? Are you engineers? businessmen? How many were 
there in the corporation? And how many are in it now? 

Mr. Frank. There were two people who started the corporation in 
1953. One was an engineer, which was myself, and the other was a 
production man. We had had years of experience. We placed every- 
thing we owned into the business, and at the present time we have 105 
people working at our plant, in 1959. 

Senator Brete. And this corporation was organized and has con- 
tinued to operate in Clearwater, Fla.; is that correct? 

Mr. Franx. That is right. It originally started, Senator, in Cincin- 
nati, Ohio, and then we moved to Clearwater, Fla. 

Senator Bretz. What has been the strength of your corporation, 
employmentwise, from 1953 to 1959? Has it averaged out about 100 
employees? Did it start very small? 

Mr. Frank. It started with about 5, and went up to about 40, where 
we stayed for approximately 3 years. 

Senator Brste. Went up to how many ? 

Mr. Frank. Forty. And then to about 70. And the recent climb 
is due to the fact that we have gone out of Air Force business now and 
gone into other enterprises, to help our operation, and, therefore, the 
mcrease in employees is for this extra business that we have. 

Senator Brstz. When did you increase from 40 to 100 employees? 

Mr. Frank. In 1958, sir, when we started this new operation. 

Senator Bree. Thank you. You may proceed. 
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Mr. Frank. The first example of the Air Force operation was 
our meeting Mr. Kimball, who at that time was a contracting officer. 
We explained to Mr. Kimball our purpose, and we were told by Mr. 
Kimball that, as far as he was concerned, he doubted very much 
whether we would get any business while he was in this position. 

Our first indication of this was that an award for an altimeter 
contract was made without our corporation being given the opportu- 
nity to bid on the contract. 

Mr. McInarnay. Mr. Frank, right there, would you go back and 
relate some of the background information you have in your dealings 
with Mr. Kimball, that might have motivated the idea that you were 
not going to get any Air Force business through him. 

Mr. Frank. Well, I had worked for a company as a design engi- 
neer and chief engineer, manufacturing instruments. And we did 
business through Mr. Kimball’s office. And I know of several inci- 
dents myself, personally, where I was at Mr. Kimball’s house, work- 
ing out a prepared bid that we were going to officially submit to him 
the following day. 

So, I felt that basically, as long as this relationship stood between 
Mr. Kimball and this other contractor, or contractors, which I don’t 
know about except one, I felt that we really didn’t stand very much 
of a chance in this instance. 

’ Mr. McInarnay. You were working out, in the presence of the 
contracting officer, a bid that you were going to submit to him the 
following te ¢ 

Mr. Frank. Oh, yes; at his home. That is right. 

Mr. McInarnay. Is there some other information that you have 
in regard to Mr. Kimball? 

Mr. Frank. Well, no. I complained about this right after we were 
left out of the bid. In other words, we were not permitted to bid on 
this specific contract. And I complained about it, and said that I 
didn’t think it was fair, and I went high enough up—or I got up just 
about to General Rawlings, and I explained that I didn’t think it was 
fair that one contractor was given preferential treatment because 
he was permitted to go to a contracting officer’s home. 

And, in fact, I know of the one instance myself—although I cannot 

hysically prove what I am saying, although I think the OSI [Air 
Fons Office of Special Investigation] can substantiate my remarks— 
where I bought a television set for a friend of the corporation’s presi- 
dent, and the exact, identical television set appeared in the contract- 
ing officer’s home a few weeks later. But this is a matter between 
him and them, not me. It could have been an identical set. But it 
just so happens that I was told to go out and buy this set for a friend 
of the president of the corporation. 

May I continue? 

Senator Bible. Yes, sir; continue. 

Mr. Frank. The wording that we were given by both the local 
branch of the Air Force and, in turn, Headquarters at Washington 
D.C., by Mr. Max Golden, was, “We are sorry you were left out 0 
the bid. A clerk, by some error, forgot to mail you the bid.” It 
further went on, Mr. Golden said, that he himself would see that 
this occurrence would not occur again. 

Gentlemen, the first and second statement that the Air Force made 
above did not prove to be true—that, in fact, the Air Force was not 
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sorry that a clerical error was made, nor the fact that we would be 
assured that we would not be left out of bids, because we were, as the 
story will show. 

I would like to point out at this time that up until the time we 
entered the field of manufacturing and designing altimeters, the entire 
United States of America, namely, the Air Force, the commercial 
airlines, the Bureau of Aeronautics, and the Marine Corps, had but 
one source of mechanical altimeters from 1944 on. This source was 
known as the Kollsman Instrument Corp., of Elmhurst, Long Island. 
This means, gentlemen, that every altimeter manufactured for the 
armed services and elsewhere came from one source alone, that what- 
ever price this source wished to charge, they did. 

And, as the story goes on, gentlemen, I will show you, by actual fact 
and proof, that, prior to the time we entered into the business, the 
Air Force was being charged approximately $250 for each one of 
these instruments, and in approximately 1 to 2 years the same manu- 
facturer of instruments had reduced his cost to the U.S. Government 
to less than $110. 

There was one reason for the reduction in price, the Kollsman In- 
strument Corp. had competition finally from our corporation. 

In fact, gentlemen 

Senator Breie. Right at that point: Didn’t I understand you to say 
at the time you went into this field there were two other companies? 
Were they competitive with Kollsman? 

Mr. Frank. Not in the altimeter field, sir. 

Flight instruments take altimeters, rate-of-climb indicators, and 
airspeed indicators, as a basic flight instrument. 

Senator Brete. When did you become competitive with Kollsman 
Instrument Corp. ¢ 

Mr. Frank. 1954. 

Senator Brstx. One year after your founding ? 

Mr. Franx. That is correct, sir. 

Senator Brste. Very well. You may proceed. 

Mr. Frank. We were able, through proper bidding, to be the low 
bidder on two small altimeter contracts, and our second bid was ap- 

roximately $130 per unit. In order for the Kollsman Instrument 
Jorp. to remain in the altimeter business, it was necessary for them to 
reduce their price. 

I would like to point out that the price differential between the $250 
bid and the price of $110 bid was not based on the fact that Kollsman 
had gained that much more experience or manufactured that many 
more instruments. In those 2 years, our corporation was making 
most of the altimeters for the U.S. Air Force. And in that specific 
field, they were not really doing too much, 

I would like to quote, if I may, from bid abstracts of the U.S. Air 
Force at this point. The fact that the other company involved— 
not on altimeters but competitively bidding—was known as Pioneer 
Eclipse, a division of Bendix Aviation. And every time we were to 
bid from this time on, either Kollsman bid against us or Pioneer bid 
against us. 

But as long as I have bid for contracts in the U.S. Air Force, Kolls- 
man and Pioneer have never bid against each other in the bids that 
[have been involved in. 

Senator Brstz. Clear me up on Pioneer. Who is Pioneer? 
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Mr. Franx. Pioneer, sir, is a division of Bendix, who is another 
manufacturer of these flight instruments. 

Senator Brsxz. I thought your earlier statement was to the effect 
that Kollsman Instrument Corp. was the only corporation in the field 
making altimeters. 

Mr. Franx. That is right. 

Senator Brste. You are talking about another flight instrument? 

Mr. Franx. Yes, sir. In this instance, I am only trying to show 
you what small business has been able to do in the flight-instrument 
me We took altimeters where the price was reduced from $250 to 

Senator Bratz. Now, what type instruments are you talking about? 

Mr. Franks. We are talking about a rate-of-climb indicator right 
now, just for the next 3 minutes, and showing you, according to bid 
prices on a specific bid, that Pioneer, which is big business, bid $230.11 
per unit for a total contract cost of $123,975, against the Aerosonic 
Corp. price of $69.99 for the identical instrument, for a total bid of 
$42,581.62. 

In another instance—big business against small business—Pioneer 

ut in a total bid for the identical item of $427,750.98. Our bid was 
$196,610, a variation of unit price from $147 to $68. 

In another bid 

Senator Brste. When were these particular bids that you recited 
made? What was the year? 

Mr. Frank. 1956, 1957, and 1958. 

Senator Bre. Is that recited in your prepared statement ? 

Mr. Franx. No; this has just been put in. I have this right here. 
I just wanted to put this one in. 

Mr. McInarnay. Mr. Frank, here you are talking about rate-of- 
climb indicators. 

Mr. Franx. That is right. 

Mr. McInarnay. Are you the only small business making these 
things? 

Mr. Frank. That is correct. 

Mr. McInarnay. The point you are making here—it is reasonable 
to assume if you were not in this competitive field, the Air Force or 
the Government would have to pay the price differential you’ve out- 
lined, or even a greater price for the instrument. 

Mr. Frank. That is right. We are the only two people bidding. 
We continued to do business with the U.S. Air Force, and had the 
opportunity to bid on another altimeter project, where once again we 
were the low bidder. 

However, we received a letter from the U.S. Air Force explaining 
to us that the contract had been awarded to another concern. Al- 
though we were the low bidder, based on the fact that an FCR— 
and the definition of FCR is a facilities capability report—on our 
plant was negative, and, therefore, we could not be given the con- 
tract. 

We knew again, at this point, that the U.S. Air Force personnel 
was at work, and went directly to Gen. E. W. Rawlings, and com- 
plained to the general about this situation. 

Gentlemen, a meeting was held, and, lo and behold, at the meeting 
which took place at headquarters, it was found, in fact, that a fa- 
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cilities capability report had never been made on our corporation, 
and that the personnel involved just felt that we were not capable 
of performing the contract. 

Xtter the Small Business Administration had heard this, and put 
in their words, instructions were issued by headquarters that an iden- 
tical contract be given our corporation. And orders came directly 
from General Rawlings’ office to Colonel Burley that this contract 
be made and completed and signed within 24 hours. 

Once again, gentlemen, we had won out. Not by the normal means, 
but by having to go as high as General Rawlings to get a hearing, 
by having to protest, to write letters, and to plead. 

Another example is in May 1957. We were the low bidder on a 
contract, and an unrealistic delivery schedule was the reason that the 
contract was not awarded to us. Ro, they canceled the requirement 
in May 1957, stating that delivery was unrealistic, and came back 3 
weeks later with another bid, with the same identical scheduling. 

And this time we were not the low bidder, so we did not get the 
contract. 

Senator Bratz. Why was the bid rejected in the first instance? 

Mr. Frank. The reason was an unrealistic delivery schedule made 
by the Air Force. They put in the delivery they wanted, and then 
they canceled it because they said the delivery schedule was unreal- 
istic, although every bidder who bid said he could meet the require- 
ments of the delivery schedule. 

Senator Braxz. This is what they told you in rejecting your bid—— 

Mr. Frank. All bids. 

Senator Brstz. They rejected all bids? 

Mr. Franx. Yes; we were the low acceptable bidder. 

Senator Brste. Then, they readvertised ? 

Mr. Frank. That is correct. 

Senator Bratz. What was the time schedule in the readvertisement ? 

Mr. Frank. Three to four weeks, using the same exact delivery 
schedule as before. 

Senator Bratz. You mean to tell me they rejected the first bid on 
the grounds it was an unrealistic delivery schedule? ‘Then they re- 
advertised and used the same delivery schedule? 

Mr. Frank. I am telling you that, Senator, absolutely. 

Senator Bratz. Do you have a copy of the call for bids in both 
instances ¢ 

Mr. Frank. I have the necessary documents right here, which I 
will present at the end of the hearing. 

(The documents referred to are as follows:) 


HEADQUARTERS, MIDDLETOWN AIR MATERIEL AREA, 
Untrep States Ark Force, 
Olmsted Air Force Base, Pa., April 29, 1957. 
Buyer: J. L. Martz/ds. 
Symbol: MAPPDA. 
Notice or CANCELLATION 


To all bidders: Invitation for Bid 36-600-57-205 for Release, Automatic 
Cargo parachute Dwg. 54C6124 and components thereof, published and dis- 
tributed to you 6 Feb. 1957 and opened at Middletown Air Materiel Area, Olm- 
sted Air Force Base, Pennsylvania (attention MAPPDA) at 2:00 P.M. EST 26 
February 1957, is hereby cancelled, inasmuch as delivery schedule set forth 
therein is unrealistic. The items listed on this IFB will be readvertised on 
IFB 36-600-57-456. Retain data from IFB 205 if interested. 
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Senator Bratz. I think it might be well at this point in the record, 
if they are easily obtainable, if you submit them to the chair for ex- 
amination and possible inclusion in the record. 

Mr. Frank. Sir, I must have 400 sheets of paper here. 

Senator Brexe. All right. At the end of the hearing, you may 
confer with counsel and submit these as exhibits. As I understand 
you—let me put it again to be sure I am clear on what you are saying. 
As I understand, there was one call for bids that had a certain de- 
livery schedule. 

Mr. Frank. That is right. 

Senator Bretz. All bids were rejected on the ground that the de- 
livery schedule was unrealistic. 

Mr. Frank. That is right. 

Senator Brstz. Then, there was another call for bids, which had 
identically the same delivery schedule. 

Mr. Frank. That is right. 

Senator Brete. And the bid was awarded to a bidder other than 
yourself. 

Mr. Frank. That is correct. 

May I continue? 

Senator Bratz. Yes; with the understanding at the conclusion of 
the hearing, you will confer with counsel and see that the supporting 
exhibits are made a part of the record. 

Mr. Frank. I will, sir. 

Senator Brstz. Now, let me ask one further question. Was the 
first bid rejected—the first group of bids rejected on any other 
grounds ? 

Mr. Frank. No, sir. The whole bid was canceled because of an 
unrealistic delivery schedule that the Air Force had set up as part of 
their requirement. 

Senator Bree. And that is the only reason given ? 

Mr. Frank. That is right. Although the bidders specified that 
they could meet that delivery schedule. 

Senator Brats. I understand that part. There were no other rea- 
sons given for the rejection of the bid ? 

Mr. Frank. No other reasons given. 

Business continued with our supplying to the U.S. Air Force in- 
struments of all types. Still we were plagued. In the early part 
of 1956 a contract was awarded to the Kollsman Instrument Corp. 
for approximately 10,000 altimeters. We came about this informa- 
tion through a publication, and could not really believe our eyes, since 
we knew we had not been contacted to bid on this procurement. 

Now, gentlemen, please try to understand this—and I am sure you 
will. Up until the time of this bid, we were permitted to bid on all 
altimeter contracts, and after this bid we were permitted to bid on 
all altimeter contracts. However, this specific bid we were left out 


I will go even further and ask you gentlemen to check into the 
records of the U.S. Air Force, and ascertain the cost of altimeters in 
smaller quantities than 10,000 quantity under contract. And you 
will find under competitive bidding, in some instances, the unit was 
sold for between $107 and $114. Under the negotiated bid for this 
huge quantity, you will find the bid ended up at $137.50. 


ord, 


may 
‘and 
‘ing. 
| de- 


» de- 
had 


than 


yn of 
rting 


s the 
other 


of an 
rt of 


that 


r rea- 


ce in- 
y part 
Corp. 
orma- 
, since 
bh 

re you 
on all 
bid on 
ft out 


to the 
ters in 
id you 
it was 
or this 





CASE PROBLEMS IN GOVERNMENT PROCUREMENT 11 


This, gentlemen—— 

Senator Breiz. May I ask a question there? 

Was this for—these two figures that you use by way of compari- 
son, were they for identical altimeters ? 

Mr, Franx. According to the specifications, MIL—A-8408, yes, sir, 
both of them. 

Senator Bistz. What you are saying, if I understand you correctly, 
in early 1956, when bids were let for 10,000 quantity, there wasn’t 
actual bidding. This was negotiated bidding. 

Mr. Frank. We were left out of the bid. 

Senator Brete. It was a negotiated bid? 

Mr. Franx. That is correct. 

Senator Brsie. 10,000 altimeters ? 

Mr. Frank. That is correct. 

Senator Brete. They paid $137.50 for them ? 

Mr. Frank. That is correct. 

Senator Bratz. Now, during the same period of time, under com- 
etitive bidding, the same altimeter was sold for somewhere between 
107 and $114? 

Mr. Frank. That is correct, in some instances; that is right. Pos- 
sibly not at that time. Maybe a little earlier, maybe 6 months, maybe 
a year at the most. 

Senator Brste. I am wondering what the time range is; because, 
isn’t it possible that there might be some increased cost of production, 
because of increased labor costs, or material costs? I am just trying 
to get it in correct focus. 

Mr. Frank. I don’t have the records, sir. But I think you will find 
in manufacturing items, the larger the quantity, and especially in this 
huge quantity, the greater the reduction. And we are not talking at 
$107 and $114 of huge quantities. We are talking in quantities of 
from 200 to 1,000, or 1,200 or 1,500. 

Senator Brste. But you are talking about a year’s difference in 
time ? 

Mr. Frank. Just about. I don’t have the exact forms, but I think 
possibly your staff may have some of this information. 

Senator Biste. Well, again, what you are saying is that in 1956 the 
contract was awarded to Kollsman, for the purchase of 10,000 alti- 
meters at $137.50 per unit, whereas possibly a year before, under com- 

etitive bidding, something in the neighborhood of 1,500 altimeters, a 
ar lesser quantity, was sold for somewhere in the neighborhood of 
$107 to $114. Is that what you are saying? 

Mr. Frank. That is correct. Plus the fact that we had no oppor- 
tunity to bid on this. 

Senator Birnie. Very well. You may proceed. 

Mr. Frank. This, gentlemen, is the Air Force slogan: “More Air 
Force per dollar.” When I confronted the United States Air Force 
with these facts, I was totally ignored at first, until I was able to work 
myself up through the following personnel: First, Major Maier, con- 
tracting officer of the United States Air Force. Then, Colonel Wil- 
son, who was head of the equipment buying. Colonel Wilson said to 
me, “This is the way the Air Force operates. Wearesorry. Wecan 
do nothing for you.” 
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Finally, I decided once again to go to General Rawlings. But, 
now they had a buffer between General Rawlings and my self, a Col. 
J. R. Medberry. He was the diplomat. He was handling this to 
alleviate General Rawlings’ problem. And Colonel Medberry ex- 
plained to me in the most | sympathetic wording possible that he was 
sorry also, that nothing could be done, and he stated the reason we 
were left out of the bid was the fact that we were not qualified to 
manufacture the instrument. 

Senator Brie. Did he say why you were not qualified ? 

Mr. Frank. No, sir. 

Senator Brste. He just said you were not qualified. 

Mr. Frank. That is right. 

Senator Brste. Had they purchased any of these altimeters from 
you at a previous time? 

Mr. Frank. No, sir. 

Senator Briste. Very well. 

Mr. Franx. Finally, we had been given a reason for being left out 
of this bid, although the reason was not tr ue, and I knew this was not 
true. I did not carry this any further at the time, since I was given 
assurance by the colonel that this mistake would not be made again. 

Senator Brste. I don’t understand what you say—“finally we had 
been given a reason for being left out of this bid.” You mean that 
you were not qualified ? 

Mr. Frank. The reason that the colonel gave was the fact that one 
of the corporations, namely, Kollsman, was qualified, but that we were 
not qualified. 

And since this was the reason given, I could basically in no way 
argue with the colonel, although my facts were different, because, if 
what the colonel had said to me was in fact true, then either the Air 
Force was permitting me to bid illegally on all the other altimeter 
contracts w hich I was permitted to bid on, although I was not the low 
bidder, or else the Air Force found out about it at this point. 

I have with me a QPL listing—this is the qualified products list- 
ing—and the QPL number is 8408-3. And, according to the QPL 
that I will present as evidence, it will show that our corporation was 
the first qualified source to make this instrument in accordance to this 


QPL. 


(The document referred to follows :) 





QPL-8408-3. 
7 December 1956. 
Superseding 
QPL-—8408-2 
19 September 1956. 
Norice.—This list may be made available to prospective bidders or suy pliers 
who require the list in furnishing supplies or services to the Military Depart- 


ments. Reproduction or use of the list in whole or in part for other purposes 
is prohibited, and violation will be cause for removal from this list. 


MILiTaRY QUALIFIED Propucts List oF Propucts QUALIFIED UNDER MILITARY 
SPECIFICATION 


MIL—A—8408 
ALTIMETER, PRESSURE, TYPE MA-1 


All products listed herein have been qualified under the requirements for the 
product as specified in the latest effective issue of the applicable specification. 
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Revisions of this list will be issued as necessary. The listing of a product does 
not release the manufacturer from compliance with the specification require- 
ments. 


eae 
| Test or Qualification Reference | Manufacturer’s Name and Address 


Government | Manufacturer’s 








| 66-52. 19 September 1956, 80-08 45th Avenue, Elm:.urst 73, 
New York. Plant: Same aidress, 


| | 
| 
Designation Designation | 
| 
Type MA-1....| A-80-MBA_..-- | WADC Letter of Approval | Aerosonic Instrument Corporation, 
. | 23 August 1956, | 528 Reading Road, Cincinnati 2, 
| Ohio, Plant; Same Address. 
Type MA-1_...} D22061-04-004_..| WADC Memo Report WCLC- | Kollsman Instrument Corporation, 


| 


Mr. Frank. Now, the Government claims there is another QPL, 
which I have never seen. But this last QPL will show that our instru- 
ment actually qualified on this instrument prior to the other 
manufacturer. And this isthe proof that I was using. 

Senator Bratz. Very well. You may proceed. 

Mr. Franx. In this fiasco, gentlemen, according to my very small 
figures, it cost the taxpayer a quarter of a million dollars. And as far 
as the U.S. Air Force was concerned, Major Maier, Colonel Wilson, 
and Colonel Medberry, it made no difference to them. Why should 
it—they were not paying for it. 

However, gentlemen, I was making a reputation. I was becoming 
known as a fighter. I was implying that the U.S. Air Force personnel, 
in some instances, did not operate their positions in accordance with 
the directives and rules and regulations that had been set up by the 
Air Force. 

But since one little business has no lobby or any money, it was fig- 
ured this small business can do nothing to the U.S. Air Force. And 
gentlemen, this is true. The U.S. Air Force goes on its merry way, 
stepping on whom they want, where they want, when they want. 

And this next little episode I am going to describe to you will prob- 
ably pass as unbelievable, but it is true and factual, and can be proven. 

Our corporation decided to move from Cincinnati 

Senator Bisix. I was just going to ask you—up to that time you 
were in Cincinnati? 

Mr, Frank. Yes, sir. Our corporation decided to move. And we 
picked the State of Florida as our new location. 

Senator Braie. This was when ¢ 

Mr. Frank. In 1956, sir. 

Senator Bratz. Very well. 

Mr. Franx. Prior to making any commitments in Florida, however, 
we asked the personnel at the U.S. Air Force for advice and permis- 
sion, and this was granted to us. 

The proof of the permission being granted to us is the fact that the 
Air Force permitted us to change our point-of-delivery destination 
from Cincinnati, Ohio, to Clearwater, Fla., through contract changes. 
Therefore, we knew that the U.S. Air Force had agreed that we could 
move. 


Senator Bratz. Is it necessary that they do that? Couldn’t you 
move any place you want? 


Mr. Frank. No, sir; you cannot. Not according to the contracts; 
no, sir. 


38878—59——® 
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Senator Brie. You had an existing contract at that time? 

Mr. Frank. That is right. 

Senator Brstz. I understand that. But in making a bid at a later 
date, you certainly could have moved. 

Mr. Frank. Yes, sir. But at that time we had quite a few contracts 
with the Air Force, with delivery destination at Cincinnati, Ohio. So 
we brought this to their attention. 

Senator Brstz. You had existing contracts in force and effect at 
that time? 

Mr. Frank. That is right. 

Gentlemen, we built ourselves a brand new plant which cost us 
approximately $85,000. We in turn moved 20 families from Cincin- 
nati, Ohio, to the Florida area. This means that these families 
packed up, in some instances sold their homes, gave up their friends, 
and moved with us to Florida, to set up this new plant. Approxi- 
mately 1 month after we arrived in Florida, our plant was set up 
and operating. And, gentlemen, the Air Force permitted us to oper- 
ate for several weeks, until appeared on the scene Mr. Frank Barna, 
Chief of Quality Control of Florida, with a message. 

Senator Bretz. What is the Chief of Quality Control of Florida? 
What is that ? 

Mr, Frank. The Quality Control] Division, Senator, is an inspec- 
tion group who actually physically inspect and accept the instruments 
that the Air Force purchases. 

Senator Brate. Is he a civilian employee of the U.S. Air Force. 

Mr. Frank. He isa civilian employee of the U.S. Air Force. 

Senator Bratz. Very well. 

Mr. Franx. This was Mr. Barna’s message: 

I am sorry gentlemen. The Air Force cannot accept any more instruments 
from this plant. You have to shut the plant down and move back to Cincin- 
nati, Ohio—that since these instruments have not been qualified in this plant, 
the Air Force is not legally bound to accept them, and will not accept them, 
and that instructions have been issued to Mr. Walter Miskawitz, the Air Force 
inspector at our plant, not to accept any more instruments that are manufac- 
tured at the Aerosonic Corp. plant in Clearwater, Fla. 

Gentlemen 

Senator Brstx. At that point—is this all verbal conversation ? 

Mr. Frank. Oh, no. 

Senator Bratz. This is all in writing? 

Mr. Franx. Oh, yes, sir. 

Senator Brste. This is what he wrote you? 

Mr. Frank, Yes, sir. 

Senator Brete. Did he tell you why the instruments were not quali- 
fied in this plant? 

Mr. Franx. It was explained to me verbally that—— 

Senator Bratz. It was not in the letter ? 

Mr. Frank. That is right. It was explained to me that that was the 
reason given, that we were not qualified. 

And then it went on to the fact that every time a plant moves a 
location, theoretically you_have got to requalify the instrument at 
that plant. Now, this can be done either in writing or by permission 
of the U.S. Air Force. 

Senator Bratz. Well, was the altimeter you were manufacturing 
in Clearwater, Fla., the same instrument you were manufacturing at 
Cincinnati, Ohio? 
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Mr. Frank. Senator Bible, to straighten out this point, at that 
time we were not manufacturing an altimeter, we were manufacturing 
cabin-pressure indicators and air-speed indicators. 

Senator Brete. Different instruments? 

Mr. Franx. It is the same exact setup, but a different instrument. 
Under the same supervision, the same rules and regulations. 

Senator Brste. You were manufacturing the same instrument in 
Cincinnati, Ohio, as Clearwater, Fla. ? 

Mr. Frank. That is correct. We just picked up our entire physical 

lant and moved it, personnel and everything, including, sir, the Air 
Pores inspectors from the Cincinnati plant. 

Senator Brstz. Do I understand you to say that the Air Force 
said the instrument was qualified in Cincinnati, Ohio, but identically 
the same instrument was not qualified in Clearwater, Fla. ? 

Mr. Franx. That is right, sir. 

Gentlemen, can you realize, can you understand what this meant 
tous? The Air Force, or members of the U.S. Air Force personnel, 
in one stroke, had wiped out the Aerosonic Corp. It was a ruth- 
less and premeditated plan. 

I am sure that no big business would have dared be approached 
in this manner. But to the small businessman, who can he go to? 
What can he do? 

We moved 20 families to Florida, we set up the plant, we invested 
$85,000, which was everything we had. And along came the message: 
“Shut down your plant and go back to Cincinnati.” 

However, in every part of this world there are people who are 
honest and will not go along with such vicious and ruthless plans. 
And a determination was made by the Judge Advocate’s office at head- 
quarters that the orders that were issued could not legally have been 
issued, and, therefore, the Air Force had to accept instruments from 
our plant in Clearwater, Fla. 

Senator Brstz. Do I understand that, after the Judge Advocate 
General straightened out the legal points, they did accept the balance 
of the instruments which you manufactured at Clearwater, Fla. ? 

Mr. Frank. That is right, sir. 

Senator Bretx. Are you the one who instituted the request for a 
legal opinion from the Judge Advocate General ? 

Mr. Frank. Yes, we requested it through our source in Wright- 
Patterson Air Force Base. We went through channels, sir. 

Senator Bratz. Yes. Very well. 

Mr. Frank. Now, gentlemen, you must realize that the Air Force 
personnel who issued these instructions knew what problems existed 
when we asked them originally about our moving. 

When we received the contractual change to move our location and 
ship from Clearwater—and from this, I am only trying to point out 
to you the impossible position small business can be placed in by 
actions of certain Air Force personnel. No place in my records do 
I know of a more damaging operation than what the Air Force per- 
petrated against our corporation in this instance. 

Senator Brste. Let me clear that up just a little. 

What actual damage was there to you after this order had come 
down from the civilian employee at Clearwater, Fla., Mr. Barna, 
telling you that they could not accept the instruments ? 
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As I understand it, you appealed that through channels. The 
Judge Advocate General said he was wrong—therefore, you must ac- 
cept these instruments ! 

Mr. Fran«. That is right. 

Senator Bisie. And they did accept the instruments, pursuant to 
the written contract that you had with the Air Force? 

Mr. Franx. That is right. 

Senator Brste. How much damage did you suffer ? 

Mr. Frank. Five to seven thousand dollars, while our plant was 
laying idle. The Judge Advocate didn’t make that decision in 5 
minutes. 

Senator Brsxe. I understand that. I am not arguing with you. 

Mr. Frank. I am sorry. 

Senator Brste. I am only trying to make a clear record, as to 
exactly what damage you did suffer. 

Mr. Frank. We suffered financial damage. 

Senator Binte. And that damage was suffered because it took a 
number of weeks to go up through channels 4 

Mr. Frank. No, sir; not weeks, just days, sir, 3 to 4 days. 

Senator Biste. Three to four days to clear it up? 

Mr. Frank. That is correct, sir. 

Senator Breie. And it was cleared up, and the Air Force then did 
meet the terms of the contract, is that correct ? 

Mr. Frank. That is correct, sir. 

Senator Brste. But you did have a plant stoppage of some 3 or 4 
days? 

Mr. Frank. Yes, sir. 

Senator Bretz. A plant stoppage during a period of 3 or 4 days 
cost you something in the neighborhood of $5,000 to $10,000 ¢ 

Mr. Frank. Five to seven thousand. 

Mr. McInarnay. You laid off all your personnel at that time? 

Mr. Frank. No, sir, we kept some of them on. Some people had 
obligations and we kept them on, a few of them at a time. 

Mr. McIwarnay. You laid off some of your personnel ? 

Mr. Frank. That is right. 

Mr. McInarnay. Either at this time or at other times, did you find 
difficulty in getting all those personnel back with you ? 

Mr. Frank. Yes. As you will find out, the Air Force did this time 
and time again as the report will show, and after a time the people 
said, “Ye Gods, you are working and not working at the whim of the 
Air Force.” 

So, basically speaking, I will continue, if you don’t mind. 

Had this man not been stopped by the Judge Advocate, the Aero- 
sonic Corp. would no longer be in a position to manufacture aircraft 
instruments. This meant, Senators, that the Air Force, by the work 
of its personnel, would be unable to supply a certain type of airspeed 
indicator and cabin-pressure indicator to the manufacturers of mili- 
tary planes, since we were the only ones in the country at that time 
manufacturing this airspeed indicator and cabin-pressure indicator. 
And, therefore, planes would have been grounded, probably for weeks 
or months, waiting for airspeed indicators and cabin-pressure indi- 
cators for them to use. 
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I assure you, gentlemen, no thought whatsoever was given to this 
problem by the Air Force personnel who were responsible for this 
plan of putting Aerosonic out of business in one stroke. 

During the interval that our plant was shut down, our personnel 
were paid and our expenses continued. And what did we receive 
from the U.S. Air Force? The following: “We are sorry this oc- 
curred. We assure you this will not happen again. 

I did not believe the point that the Air Force said that they were 
sorry, and I do not believe the point that the letter said, that it will 
not happen again, because, gentlemen, in the last 3 years of operation, 
our plant has been shut down six times by the U.S. Air Force, and 

each time they apologize and say it would not happen again. 

Mr. McInarnay. You have these orders in writing ? 

Mr. Frank. Yes, sir; every time. 

Mr. McInarnay. Additionally, you have letters, subsequent wires 
or letters, saying that it was a mistake, or something like that? 

Mr. Frank. Yes, sir. 

Senator Brste. This is all subsequent to the incident which you 
just recited ? 

Mr. Frank. That is right. 

Senator Brste. You document that later in your testimony ? 

Mr. Frank. The actual specific dates, sir? 

Senator Brste. No; I mean the incidents. 

Mr. Frank. Ona few I have, sir. But it is not here in the original. 
I have added this in. 

Senator Bratz. You may proceed in your own way. It may show 
up later in your testimony. 

Mr. Frank. We have this all documented with telegrams and let- 
ters from Air Force, authorizing them to shut us down, if that is what 
you mean—signed letters from ‘the Air Force personnel saying , “We 
will no longer : accept instruments from your corporation.” 

And then following a day or two days, a letter or a telegram, 
“Sorry; we made a mistake. You can now ship instruments.” 

Senator Brnte. That is the only question I am asking. You made 
a statement they closed you down six times subsequent to the incident 
you just recited. And each time they apologized and said it wouldn’t 
happen again. And you say you have it documented ? 

Mr. Frank. Yes, sir. 

Senator Brste. I think that should be furnished to counsel, because 
it is the evidence of what you are saying. 

Mr. Frank. It will, sir. 

(An example of the documents referred to follows. Other docu- 
ments retained in committee files. ) 

19 Dec. 1956. 
7:00 P.M. 


To: Mr. Herbert J. Frank, president, Aerosonic Inst. Corp., Clearwater, Florida. 
From: Acting AFQCR. 

Dear Sir: On the 18th day of Dec. 1956 this office notified you in writing that 
inspection and acceptance on contract Nos. AF 33-600-31496 and AF 33-800-33641 
would be conducted up to the point of shipping only. Due to a misunderstand- 
ing units that meet contractual requirements will be accepted and shipped from 
this facility, effective as of 8:00 A.M. Thursday morning (Dec. “20” 1956). The 
writer is truly very sorry for the inconvenience and delay this has caused you. 

Thank you. 

WALTER M. MiSKAWITz, 
Acting AFQCR. 
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Mr. McInarnay. Mr. Frank, another point is, are you going to dis- 
cuss these other stoppages later on, specifically ? 

Mr. Frank. Well, I was going to take—if it is all right with the 
committee 

Senator Bratz. Well, suppose you develop your testimony. The 
only thing the Chair is trying to say is that you have made a charge 
against the Air Force, that they have done this six additional times. 
And I think just for the record and in fairness to the Air Force that 
they should be furnished with the instances upon which you rely. 

I assume perhaps there is some type of explanation; maybe it is 
good, maybe it is not.., 

Mr. Frank. They are all good. 

Senator Braise. But, at least, I think you should indicate the times 
and dates and the circumstances under which the stoppages occurred. 
I think you can do that by conferring with counsel at the end of your 
testimony. 

Mr. Frank. All right. 

The reasons they gave were manufactured. They were not true; 
they could not possibly be true. But to these people who issue the 
instructions, what again can a small businessman do ? 

Each time a shutdown occurred, it cost our corporation thousands 
of dollars. And each time we received the same answer to our ques- 
tion, “We are sorry, it won’t happen again.” Just how long a corpo- 
ration can exist under these circumstances is unknown at the time. 
However, I would say that the Aerosonic Corp. is as close to setting 
the record as any other small corporation in the country. 

Senator Bratz. Now, what you mean by setting a record—for open- 
ing and closing, or for existing under these circumstances? 

Mr. Frank. Both. 

Senator Brste. Both. Very well. 

Mr. Frank. During the latter part of 1956, when we originally 
moved to Florida, and our plant had already been shut down and 
then again opened, we were visited by five people from the U.S. Air 
Force: Colonel Bennett, Maj. O. L. Maier, Wilbur Sweitzer, Russell 
Fine, and Mr. Paul Rohman, from Atlanta. 

The reason for the visit was the fact that once again we had been a 
low bidder on a new type of altimeter, and this personnel came down 
to run a facilities capability survey on our organization. 

Senator Brete. Was this the first facilities capability survey made? 

Mr. Frank. No, sir; every time you are the low bidder on a con- 
tract, you are surveyed by a.group of three individuals: A person 
who inspects production facilities, one who inspects financial facilities 
and capabilities, and one that inspects quality control. 

However, since this incident of being left out of the bid com- 
letely occurred only a few months or weeks prior to this being the 
ow bidder once again, the Air Force felt they had better send some— 

I don’t know the wording to use, sir—shall we say, top brass down to 
be sure that the facilities-capability survey was run properly, so there 
would be no more incidents. 

Senator Bretx. Well, is this a facility-capability survey on a fa- 
cility-capability survey ? 

Mr. Frank. No, sir; this was the original facility-capability sur- 
vey on an altimeter on which we were the low bidder. And they 
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came down to look at the plant, to see if we were capable of being 
awarded the contract. 

Senator Bratz. Are you complaining of the Air Force doing that? 

Mr. Frank. No, sir. 

Senator Bisie. It is just a recital? Very well. 

Mr. Frank. No, sir; I am not in any way—this is good business. 

Senator Bisip. It is standard procedure? 

Mr. Frank. Yes, sir. 

Senator Brsie. Very well. 

Mr. Frank. Our price had been substantially under the other 
sources of supply to the U.S. Air Force, and since it came so close to 
the fact that we had been left out of a bid just several months prior, 
the U.S. Air Force could not take any chances on this bid. 

After 2 days of talking, the following agreement was made: We 
would not pursue the complete contract for 1,390 units, since it in- 
volved a very, very important delivery date. But that, in order to 
maintain competition in the field, we would accept 290 units of this 
contract at the identical price that we bid for the much larger amount 
of instruments. That the basic reason we wanted the small amount 
was, one, we were still the low bidder on the entire contract, and two, 
it would afford the U.S. Air Force two sources of supply, and thus set 
up competition to enable the Air Force to get more Air Force per 
dollar. 

Gentlemen, I would like to tell you that the Air Force went along 
with this plan. But I am sorry to report that the Air Force was not 
interested in setting up any competition for the purpose of saving 
money, and that the Air Force was not interested in a second source 
of supply, because when these gentlemen left, that was the last I ever 
Sad of this specific contract. 

I would like to add at this point, if I might, Senator, with your per- 
mission—to go on with the fact that split procurements are some- 
thing that the Air Force does. In fact, Senator, in two other in- 
stances where we were the low bidder, the Government came along 
and split our bid with the Kollsman Corp., for the same reason that 
they said it was good business, and they wanted two sources. And, so, 
knowing that the Government did believe in split procurements, we 
felt this was a terrific opportunity for the U.S. Air Force to set up 
competition in a new field of altimetry. But they did not. 

Gentlemen, the big issue on our contract survey was the fact that 
the Air Force felt we did not have the personnel or the time to meet 
the delivery requirements that the U.S. Air Force had to have. 

I will a you, Senators, if you would, to please find out for your- 
self exactly how many months late these instruments were delivered by 
the other source of supply, and when they were delivered by the other 
source of supply, whether they met the full requirements of the orig- 
inal specifications. 

Mr. McInarnay. Mr. Frank, you say in there, when this group 
came down to run this facility-capability survey, for 1,390 new-type 
altimeters, you agreed with them that possibly your resources could not 
meet this delivery schedule, so you offered to take 290. 

Mr. Frank. That is correct. 

Mr. McInarnay. And when they left the plant, you assumed that 
that was what you were going to get? 
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Mr. Frank. That is right. And I followed up with a letter. 

Mr. McInarnay. And that is the last you heard of it? 

Mr. Franx. That is right. I never even received a confirmation of 
the letter or acknowledgment. 

Senator Brstx. Did you furnish 290 instruments? 

Mr. Frank. No, sir; of course, not. 

Senator Breie. You received no contract at all? 

Mr. Franx. No contract at all. 

If the Senator is interested, the original bid was big business—if you 
pardon the expression, I guess I could use the word Kollsman—was 
$600,000 to our bid of $500,000 on the identical item. 

Senator Brste. Let’s go over this incident which you just recited. 

As I understand, the Air Force called for bids on ‘1,390 altimeters, 

Mr. Franx. That is correct, sir. 

Senator Biste. There were two bidders. 

Mr. Frank. That is correct, sir. 

Senator Brste. There was Kollsman and yourself. 

Mr. Frank. That is right. 

Senator Bretz. Kollsman bid something in the neighborhood of 
$600,000. 

Mr. Frank. That is right. 

Senator Biste. Your bid was something in the neighborhood of 
what ? 

Mr. Frank. $500,000, or less. 

Senator Brete. There were specified delivery dates ? 

Mr. Frank. That is correct. 

Senator Brexe. In the call for bids? 

Mr. Frank. That is right, sir. 

Senator Bree. Then the facilities-capability survey team came to 
your Clearwater, Fla., plant? 

Mr. Frank. That is right. 

Senator Brstz. They went over this entire matter with you? 

Mr. Frank. Yes, sir. 

Senator Brste. They said that they felt you might not have the 
plant capability to meet the time schedule? 

Mr. Frank. Yes, sir. 

Senator Brete. They then suggested that instead of accepting your 
bid for 1,390 units it would be better if they accepted your bid for 
290 units. Is that wrong? 

Mr. Frank. No, sir; in a certain sense they didn’t say anything 
until I agreed with them that it would be foolhardy for us to accept 
the entire bid of 1,390 instruments. 

Senator Brie. W ell, you felt yourself that you had not the capa- 
bility 

Mr. Frank. That we could not do it completely, but that, in order 
to afford competition in this specific field, we w ould accept 290 of the 
units at the same price as the 1,300, so that we ourselves could set 
up competition, and also afford the U.S. Air Force two sources of 
supply. 

enter Bratz. Now, why did you come to that conclusion? It 
seems to me that you had competition when you both bid on the 1,390 
units; is that true? 

Mr. Franx. That is right. 
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Senator Bratz. Well, what other competition would you be furnish- 
ing, then, by suggesting that they have a second source ? 

Mr. Franx. Well, basically speaking, sir, if we refused the bid— 
this was a new type of altimeter—neither company had ever designed 
this type of unit before. There was no such thing in fact. There 
might have been a few experimental models. It gave us the incentive 
to go into that business. 

Up until that time, we did not make that specific type of instru- 
ment. We were just designing one. We had one operating, but it 
had not been completed. And if the Air Force turned us down at 
this point we knew, then, that there was no chance of us ever getting 
into this business, because every time the thing would come up it would 
probably be the same story. 

So it afforded us the opportunity to get into a business that we 
already had been in, but at a different design. 

Senator Brste. Well, you were confident that you had the capability 
of supplying 290 units of this particular altimeter under a suggested 
time schedule? 

Mr. Franx. That is right. 

Senator Brstx. Now what was reduced to writing? 

Mr. Frank. The offer of our organization to accept the 290 in lieu 
of the 1,390 in order for us to stay in the business, since we were still 
the low bidder, and since there were split procurements already divided 
between two corporations of very similar instruments. 

Senator Biste. Did or did not the Air Force accept your offer? 

Mr. Frank. No, they did not. 

Senator Bistz. But they did go ahead and negotiate or accept a 
bid of the second bidder; is that what you are saying? 

Mr. Frank. That is correct, for the full amount. 

Senator Brste. For the full amount of 1,390 units? 

Mr. Franx. That is correct. 

Senator Bratz. After you made the offer to furnish 290 units at a 
comparable unit price, would that be true? What I am trying to say 
is this: You said you could furnish 1,390 units at $500,000. You could 
furnish 290 units at a percentage of that. 

Mr. Frank. The identical same bid price. In other words, each 
unit we bid, we will say, $350 for the 1,300, we agreed to take 290 
at that same $350 per unit. 

Senator Brste. I see. Now as I understand it, after you made that 
offer, you heard nothing further from them ? 

Mr. Frank. Nothing whatsoever ; that is right. 

Senator Brste. In writing? 

Mr. Frank. In writing, or otherwise. That is right. 

Senator Bratz. Now when did this incident occur ? 

Mr. Franks. In 1956. 

Senator Brstz. Very well. You may proceed. 

Mr. Frank. I ae add at this point, gentlemen, that knowing the 
way the Air Force felt toward small business, and to prove to myself 
that the U.S. Air Force was not interested in other sources of supply 
or competition, I offered, in April 1957, a complete set of drawings 
and engineering data of our altimeters, so that the U.S. Air Force, 
without any strings attached whatsoever, could find other sources to 
make this instrument. 
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With all the people crying for work, and all the plants that make 
oa parts, do you really think the U.S. Air Force went out and 
ound another source? The answer is “No.” The prints still lie 
with the U.S. Air Force, and although these altimeters are still being 
manufactured, the Air Force has been unable to find anyone else that 
is interested in manufacturing these instruments. 

Mr. McInarnay. Mr. Frank, these drawings and the engineering 
data you offered to the Air Force free of charge? 

Mr. Frank. Yes, sir. 

Mr. McInarnay. Were these obtained by means of a research-and- 
development contract, or were they your own proprietary items? 

Mr. Frank. No, sir, they were ours. There was no money the Gov- 
ernment expended on our projects. They were our design, and no- 
body had paid forthem. We designed them. 

Mr. 8 ceperomag Did the Air Force suggest to you this might be 
a good thing to do, or did you do this on your own ? 

Mr. Frank. I voluntarily offered them to the U.S. Air Force. 

Mr. McInarnay. With the purpose of possibly getting even an- 
other source ? 

Mr. Frank. That is correct. 

Is this an Air Force that is interested in competition and small busi- 
ness? Is this an Air Force that wants more Air Force per dollar? 
The answer is obviously “No.” 

The last two or three instances will probably set you on the edge 
of your seat. But, as I said before, we have the actual proof. 

You are, no doubt, familiar with the President’s proclamation in 
October 1956, stating that no small business shall be denied a contract 
because of financial reasons. 

Senator Bratz. What does that mean? Iam not familiar with this 
proclamation. 

Mr. Frank. It is an Air Force letter issued in October of 1956, 
stating that no small business shall be denied a contract with the U.S. 
Air Force due to the fact that he is not financially capable of doing it 
himself—that, ‘theoretically, progress payments or some other form 
of payment will have to be made to him. That on a facility-capabil- 
ity report, or survey, if a man comes in, in the report, and the com- 
pany or the group of Air Force personnel find that the man has the 
capability of manufacturing the item, the space, the know-how, and 
the personnel, and his quality-contro] system, which is the second 
part, is also on a par, and he has no money, or he doesn’t have enough, 
that the Air Force cannot deny that man a contract for that reason. 

Senator Brste. Very well. 

Mr. Franx. That a set of progress payments can be made to help 
the small businessman. And, although the President and his Cabinet 
were obviously sincere in this letter, the U.S. Air Force personnel 
take it as just a piece of paper, and that, as far as they are concerned, 
it does not exist for small business. 

I would like to call to your attention a letter that was written to 
me under the signature of a general of the U.S. Air Force, that no 

rogress payment would be made to my concern, or considered, until 

personally put up $100,000. That unless I put this money up, the 
contracts that I had been the low bidder on would not be awarded my 
concern. 
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I would like to point out, at this time, that the conversations that 
took place up until this time concerned the fact that we had a lange 
dollar amount of contracts that we had bid on, and that we were the 
low bidder. 

But the Air Force personnel, namely, Mr. Jarmuth, felt that we 
did not have enough money, and, therefore, told me, along with Mr. 
Robinson, that either I was to raise the money, or they could not con- 
sider progress payments. And, in turn, rather than lose this, 1 agreed 
to try to raise the $100,000. 

Now, the following story, you are going to hear it, but I don’t know 
whether you are going to believe it, but it is factual. So, I would like 
to continue. 

Senator Bratz. Just one question from counsel. 

Mr. McInarnay. Mr. Frank, what month or year did this happen? 

Mr. Frank. This happened in 1957—the spring, summer, and fall 
of 1957. 

Mr. McInarnay. I am trying to find out here whether the imple- 
mentation of the COC—certificate of competency—procedure was in 
effect at that time. 

Mr. Frank. Well, they had never runa COC on us. We had never 
been—well, let me go on. I don’t want to interrupt. We had never 
had a COC run on us for this specific contract. 

Senator Brete. You may explain this entire incident, and I assume 
possibly you do later on in your testimony. 

Mr. Frank. Iam doing it right now. 

Senator Briere. All right. I think we will defer questions until 
you have explained this. 

Mr. Frank. Think of it, gentlemen. The President of the United 
States issues an edict saying that no small business shall be denied 
a contract because of financial reasons, and the U.S. Air Force comes 
back and says, “That is what the President says; we do it this way. 
Prior to our giving you any money, you first put up $100,000.” 

If I had the $100,000, gentlemen, I would have not needed the 
progress payments. However, the story even gets more fantastic. We 
were told by Mr. Jarmuth, who has plagued our corporation, that 
progress payments would not be considered by the Air Force. 

Senator Briere. I don’t know if we have identified Mr. Jarmuth. 
Who is Mr. Jarmuth ? 

Mr, Franx. Mr. Jarmuth is evidently the financial adviser of the 
Division of AMC with which I do business. That is the only defini- 
tion I can give you, sir. 

Senator Bratz. Now, AMC—— 

Mr. Frank. Is Air Materiel Command, Wright-Patterson Air 
Force Base, 

Senator Brste. He is a civilian employee of the Air Force? 

Mr. Frank. Yes, sir. 

Senator Brete. All right. 

Mr. Franx. We were told the same thing by Maj. Gen. William T. 
Thurman, and that we had to come up with some additional money. 
At that time the Air Force was holding up awarding approximately 
$700,000 worth of contracts because of our financial condition. 

And so, in order not to lose this business, we agreed to raise $100,000. 
We had to sell at a sacrifice one-third of our business in order to raise 
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this money, to satisfy the U.S. Air Force personnel, who legally had 
no right to make this request, but they still controlled the awards of 
these contracts. And after we sold one-third of our business, and 
arranged for the financing, we never received the contracts. 

Senator Brste. You raised $100,000 ? 

Mr. Frank. We raised more. We had to sell a third of our com- 
pany to an individual. 

Senator Briere. I understand that. But after you got the $100,000, 
what did you do, bank it, to increase your cash account ? 

Mr. Franx. Yes,sir. We actually raised $200,000. 

Senator Bite. I see. 

Mr. Frank. I repeat, we never received the approximately $700,- 
000 worth of contracts that were being held up for us. And today, 
one-third of our business is owned by a disinterested party who 
bought it at 50 percent of its value, because we needed the specific 
amount of money to satisfy the whims of this Air Force personnel, 
although—TI repeat once again—legally they could not do or ask what 
they did, but they did. 

In another instance, I asked my mother to loan me $50,000 because 
once again the Air Force had refused to award a contract to us be- 
cause of our supposed financial condition. And the Air Force agreed 
to this plan, provided the following was done: My mother was to put 
$50,000 into the bank under the name of Aerosonic, and then the 
U.S. Air Force personnel was going to tell me when I could spend 
that money. And, in fact, we could not take the money out of the 
bank or use the money without their permission, Senators. I have 
this letter in writing from Col. Paul I. Doty, worded exactly as I 
told you. 

In the middle of 1958, our corporation was a low bidder for an al- 
timeter contract. A facility-capability report was run on our plant, 
and we were give! a negative report. This means, once again, that 
the Air Force felt this time that we were not capable of meeting the 
requirements, although we had been making this instrument. 

But I will continue. The Small Business Administration was 
called in, and they gave us a certificate of competency, saying that we 
were capable of meeting these requirements. That, gentlemen, should 
have ended the problem. But it did not. The Air Force personnel 
involved just stalled and stalled and stalled until our certificate of 
competency time had expired, and then awarded the contract to the 
Kollsman Instrument Corp. at a higher bid price. 

Now, Senators, I will explain that a certificate of competency is 
given by the Small Business Administration, and it was good, in our 
case, for 60 days. And at the same time the certificate of competency 
is given to us the U.S. Air Force is told that this certificate of com- 
petency has been awarded and it is good for 60 days. 

So, the Government kept on sending us telegrams saying, “We 
need an extension,” “We need an extension,” “We need an extension.” 
And before you know it, the 60 days had run out, and we still didn’t 
have the contract. 

However, 14 days after our certificate of competency had run out, 
the Kollsman Instrument Corp. received the contract for that amount 
of instruments. 

Senator Brste. You received nothing whatever? 
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Mr. Franx. That is right, nothing. 

Senator Brste. Very well. 

Mr. Frank. I would like to interject at this point, if I may, with 

our permission, sir, the problems that we are discussing as far as 
inspections are concerned, that, although the Air Force has a unique 
system of quality-control inspection, they change per individual. I 
am going to try and point it out to you in this sense of tne word. 

At the present time we have one Air Force inspector for every 25 
working people in our plant. Big business, doing the same operation, 
have one Air Force inspector per 400 working people. A Mr. Ryall, 
who is now chief of quality control for the Florida procurement dis- 
trict, sent Mr. Frank Barna to our plants for 30 days to help us out. 
The results were as follows: Due to this indoctrination which we had 
been receiving, every single part that we were making on this specific 
item was held up in the machine shop until the Air Force could in- 
spect the parts for all dimensions. 

Over 15,000 dimensions were checked by the Air Force personally 
at our plant. And at the end of the 30-day period, Mr. Barna left. 
Our results, our production, which average 250 units per month, fell 
to 96 units that month, due to the fact that we could absolutely not 
move a part out of the machine shop. And in that month, we lost 
approximately $7,500. 

After that, there was no report or anything ever made as to what 
this man found, what he was doing in our plant, or anything. He 
just came in for 30 days, stopped the entire machine shop—produc- 
tion stopped practically—and 30 days later he just walked out. 

I would like to add that in the last 2 years, our plant has had 264 
visiting Air Force personnel, not directly connected with our plant. 

Senator Bratz. Over what period of time ? 

Mr. Frank. Over 2 years. And I would like to quote a report from 
Mr. R. S. Peck—this is his conclusion on a written report, which I 
have, concerning these visits. And, in order to identify Mr. Peck, 
I would say that Mr. Peck is second in charge of quality control for 
the U.S. Air Force, and I would also say Mr. Peck is one of the most 
understanding individuals that the U.S, Air Force has. And if there 
were more Mr. Pecks in the Air Force, and less of some of the other 
personnel, there wouldn’t be this trouble with small business, 

Concerning this report, I am quoting: 

The many visits and visitors to Aerosonic, while well meant, resulted in con- 
flicting requirements being placed upon the contractor. And since these require- 
ments were verbal rather than written, they were subject to misinterpretation. 

I would like to go on with that in the sense of the word that we 
were having some problems on testing of certain types of instru- 
ments. And Middletown was the one that was doing most of the 
complaining. And so they sent a Major Muir down to visit us. He 
was going to help us out with our problem. He was supposedly an 
open-minded person in this affair. 

As the major walked into the front office of my plant, I got the 
greeting, “This place stinks,” or our personnel stink—something to 
the word “stink” was in there. The man didn’t even get into the 
front door, and this was our greeting from the Air Force personnel, 
= were going to come and open-mindedly help us with our prob- 
ems. 
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In subsequent times, two agreements or three agreements were: 


reached, through the basic efforts of Mr. Peck, to instigate better 
testing procedures of our instruments, so that they would be identical 
to Middletown Air Depot. And we agreed to these procedures, al- 
though there were certain stipulations of our original contract that 
were completely taken out, which resulted in a loss of approximately 
25 percent of our production. 

Now, we were held to this agreement because Mr. Peck had the au- 
thority to do so. 

The second time Mr. Peck came down, we wrote another agreement, 
and we were held to it. And just as he left, Senators, a third agree- 
ment was made. The agreement was signed by myself, Mr. Peck, and 
Mr. Russell Cochrane, who is the administrative contracting officer. 


The agreement called for the reimbursement to our corporation for- 


adding packaging requirements to the instrument, because Middle- 
- town felt that the packing around the instrument was not sufficient, 
And so we agreed, because we had the signature of Mr. Peck, and we 
had the signature of our administrative contracting officer. 

A few weeks later, after we had bought all this merchandise, we 


received a letter from another contracting officer, Mr. Harry Gross, 


who said to forget the agreement. And we asked, “Well, who is go- 
ing to pay for the merchandise?” And he said, “Not the Air Force, 
These people had no right to sign that agreement.” 

And so this again is small business. 

The last and final chapter of our glorious relations with the Air 
Force is one I hope you Senators will pay close attention to, because 
this Ridosthy_tuad | I repeat, directly—has to do with you and your 
constituents. 

We found, by chance, the fact that the Kollsman Instrument Corp., 
which is big business, had made from 1955 through 1958, between 
12,000 to 15,000 altimeters for the Air Force, using the specifications 
called for under MA-1 altimeters. It was our opinion that this cor- 
on did not have to meet the same requirements that were called 

or under our specifications, and called this to the attention of the 

Air Force, asking to know why they were permitted certain variations 
and deviations in their manufacture. Once again, we were told to 
mind our own business. Then we were told that this was not true. 
And I still contend that it is true. 

My convictions about instruments that we are using are so strong 
that I would like to go one step further. I would like to quote a para- 
eo from a letter written from the Wright Air Development Center, 

ry Col. Francis B. Carlson. 

Now, before we continue, I will say that I am unaware of the fact 
that the colonel was cognizant of what he was writing or not. I am 
not saying this in any detriment to the colonel, because I honestly 
have never met the gentleman. But he might have just been writing 
or signing his name to a piece of paper. And so the following state- 
ment that I am quoting is a letter that is over his signature. 


The colonel, in his laboratory, has insinuated that our altimeters: 


are absolutely no good. And then he says, 
But it is the position of this Center— 
meaning the Wright Air Development Center— 
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that the requirements of Specification MIL—A-8408-A for the type MA-1 alti- 
meter, are well within the state of the art, and altimeters have been procured 
and tested which fully support this position. 

I say Colonel Carlson’s statement, as quoted above, is absolutely 
false. And I am willing to donate to any charitable organization or 
any Air Force welfare project $25,000 if the United States Air Force 
can show me one instrument of the supposed 12,000 to 15,000 instru- 
ments in stock that meet specification MIL-A-8408-1, as the colonel 
states in his letter they will and have. 

I will give this $25,000 with no strings attached to the United 
States Air Force Welfare Fund or to any charity they so designate. 
This is my answer to Colonel Carlson and his paragraph. The only 
stipulation I make is that these instruments are instruments that were 
made from the year 1955 through 1958, and that they are to be tested 
at the Aerosonic plant, in Clearwater, Fla., by our inspectors. But 
that the testing be supervised by any Air Force personnel Colonel 
Carlson so designates. 

I would say, with this challenge, it would be very easy for the 
U.S. Air Force to pick up an easy $25,000 for their favorite charity 
or welfare fund. 

Gentlemen, I could tell you stories for the next hour as to the 
methods the Air Force has used in preventing small business from 
participating in bids, or when the bids are awarded, the unethical 
methods that are used to break the company financially. These are 
efforts that took place in our plant. 

I would like to end my story as follows: 

Our corporation has always done its utmost to hire and employ 
handicapped people. This program was initiated in 1953, and has 
Retingod up until the present day. The highest honor we could re- 
ceive and did receive was a citation from the President of the United 
States in 1958 for our work in hiring the handicapped. During the 
same year, we received the American Legion citation award for em- 
ploying handicapped veterans. And in 1957, we received the Gover- 
nor of Florida’s award for being the first industrial plant in the State 
of Florida to set up a snack bar to be run by blind people. Approxi- 
mately 30 to 40 percent of our working personnel in our plant are 
handicapped in one form or another. In spite of the United States 
Air Force, I feel my corporation and I can look anybody in the eye 
in the United States, or any place in the world, and say that we have 
not only done our part for the United States, but for humanity. 

Senator Brste. Thank you, Mr. Frank. May I ask just a few 
questions. 

From 1953 to date, how many Air Force contracts have you actually 
received ? 

Mr. Franz. Approximately 30, 25 to 30. 

Senator Brste. Approximately 30. 

Mr. Frank. That is right. 

Senator Bratz. And what has been the total value to your corpora- 
tion of the 25 or 30 contracts ? 

Mr. Franx. Approximately $2 million. 

Senator Brsrz. You have Soon approximately $2 million worth of 


business with the Air Force from 1953 to date? 
Mr. Frank. That is right. Maybe a little longer, sir—maybe $2.5 
million. I couldn’t be exact. 
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Senator Bisxe. I am asking for an approximate figure. I want to 
get this in perspective. 

When is the date of your last Air Force contract ? 

Mr. Frank. We received an air-speed indicator contract about 2 or 
3 months ago. 

Senator Biste. That contract was for what and involved how 
much ? 

Mr. Franx. It involved approximately $15,000 for approximately 
300 or 400 instruments. 

Senator Brsze. Is that the only Air Force contract that you have 
in your shop at the present time ? 

Mr. Frank. No, I have four other contracts that are concurrently 
running on production. They are altimeter contracts. 

Senator Brste. What would be the total value of those ? 

Mr. Franx. Approximately half a million dollars total. 

Senator Brste. Other than your contracts with the Air Force, do 
you have any contract with any other governmental agency ¢ 

Mr. Franx. No, sir. 

Senator Brste. Other than your contracts with the Air Force, do 
you have other contracts with private industry, or private individuals, 
private corporations? 

Mr. Frank. Well, I would say this. Yes, we do. We supply in- 
struments to aircraft plants that manufacture planes for the U.S. 
Air Force. And we also supply air-speed indicators to the U.S. Army. 
But they don’t do it in contract form. They do it on a purchase order. 
In other words, they go out and get a bid, and that bid is supposed to 
last for so many months. And then they will order two or three or 
one. And this is the total bid. 

Senator Bratz. Of your total contracts, or total monthly or yearly 
production, how much, percentagewise, is with a Government agency ! 

Mr. Frank. At the present time, approximately 50 percent. 

Senator Bratz. About 50 percent ? 

Mr. Frank. That is right. 

Senator Brsur. In the earlier years, I assume from what you have 
said, it was almost 100 percent ? 

Mr. Frank. That is right. And, in January of this year, it will 
be zero. 

Senator Bratz. And in January 1960—— 

Mr. Franx. It will be zero. 

Senator Biste. You propose to do no further contract work or 
business with the Government ? 

Mr. Frank. It is not up to me. As long as the harassment goes 
on with small business, I just don’t think small business is going to 
get the opportunities to bid on these items. So I am pointing myself 
in. 

Senator, may I ad lib a few words, which I think might be—the 
Senators might appreciate in a certain sense. 

I do not feel that all Air Force personnel are this way. I hope you 
understand this. I think that there are an awful lot of wonderful 
people working in these various labs whom I have done business with, 
who, as far as I am concerned, are giving small business a straight- 
forward answer. We have fellows like Mr. Peck, Russell Fine, and a 
few of the others. But you only have to place one or two strategically 
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in a position and they can stop small business dead. And that is 
exactly what they are doing. 

Senator Brsie. I think 1 understand the gist of what you have been 
saying here. I understand that you will wind up sometime this year 
four Air Force contracts which are outstanding ¢ 

Mr. Frank. That is right. 

Senator Brete. Then you will have no further Government work 
at the end of this year? 

Mr. Frank. That is right. 

Senator Brisve. I think I have no further questions. 

Senator Williams. 

Senator Wittiams. I just wondered—I came in a little after you 
started your statement. You probably covered the size of your plant. 
How many employees do you have / 

Mr. Franx. Approximately 100, sir, 105. 

Senator Breie. Has that level been maintained since your organiza- 
tion in 19532 

Mr. Frank. No, sir. It started with 2, and then averaged, oh, 
about 40 for quite a while, and then we moved down to Florida, and 
we moved up to about 70, and then, knowing the way business was 
going with us in the Air Force, we entered into a new product, which 
is not a military product, but a commercial product, and thus the 
hiring of our personnel now has been to set the new product in pro- 
duction, which we are doing. And this is the reason for the jump. 

Senator WitutiaMs. What is the new product ? 

Mr. Franx. We make marine radio-telephone communication 
equipment, and we make refrigeration equipment for boats. 

Senator Wituiams. Thank you, Mr. Chairman. 

Senator Brsie. Senator Moss, do you have any questions ? 

Senator Moss. I have no questions. 

Senator Bisie. I am advised that Senator Saltonstall has suggested 
some questions he would like to have asked of this witness, and I will 
ask that counsel proceed in developing these questions. 

Mr. McInarnay. Some of these questions, Mr. Frank, call for in- 
formation to be given for the record. I will read the questions prin- 
cipally for the record, 

As I understand it, you do no subcontract work for Government 
prime contractors; is that true? 

Mr. Frank. That is correct, sir. 

Mr. McInarnay. Would your corporation furnish for the record 
its record of gross dollar volume of sales of instruments to each service 
and to your civilian customers for each year since your formation ? 

Mr. Frank. Yes, sir. 

Senator Bisie. I assume that is the breakdown of the some $2.5 
million of business that you have done with Government agencies ? 

Do I understand the question also embraces private agencies as 
well ? 

Mr. McInarnay. Yes. 

Senator Bratz. Your total business. Very well. 

Mr. McInarnay. How many military procurements has Aerosonic 
sought to participate in and how many of these were awarded to 
you? I think, perhaps, to be definite for the record 
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Mr. Franx. Well, there were a lot of bids that we bid on, and we 
never hear anything more about them. I mean we are in a very, 
very funny position; but it seems that especially in certain divisions 
that we write to, our letters are just completely ignored. We cannot 
— answer. One of the divisions happens to be Colonel Carlson’s 

ivision, where we will write and ask a question, or ask some informa- 
tion, and we will ask, will you please answer it in 10 days, because 
usually it takes you from 4 to 6 weeks to get an answer baa to us, 
and it is an important question. 

The last time I wrote, I had to write directly to Colonel Carlson, 
because the lab below them just refused to answer my letters, although 
I said it was just proper business courtesy. So I say at the present 
time I honestly could not tell you how many bids we bid on and know 
nothing about, because we just can’t get any answers. 

Mr. McInarnay. Of the ones in the past that we discussed prior 
to this time, we arrived at a rough figure of how many ? 

Mr. Frank. Oh, I would say 75 percent of the bids that we bid on, 
we are the low bidder, diehaniale I would say that out of the 75 percent, 
maybe 30 percent or 40 percent are awarded to us, and then the 
others—they change the requirements, so they come out for a new 
bid, or the delivery schedules are not right, so they come out for a 
new bid. 

Mr. McInarnay. You have partly answered this next question. 

How many of those not awarded to your company do you feel were 
improperly awarded to another supplier ? 

Mr. Frank. I would say about 40 percent. 

Mr. McInarnay. With respect to each of these procurements which 
Aerosonic feels were improperly withheld from your company, would 
you furnish for the record sufficient information so that procure- 
ments may be identified by the Air Force, or the other agency in- 
volved? And a factual statement of the reason for the alleged im- 
propriety of the award to a supplier other than your company ? 

Mr. Frank. Well, the reason, in most instances, 1s given in writing, 
as we have found out. So you can just have the paperwork we re- 
ceived back from them. 

Mr. McInarnay. Now, you have spoken of bids this morning, which 
implies advertised procurements. At other times you have spoken 
as though they were negotiated. In some instances, were these re- 
quests for proposals, or both ? 

Mr. Frank. Yes. In a request for proposal, it is up to the discre- 
tion of the person handling the contracts, whether he wants to talk to 
one or the other. 

For instance, if Aerosonic happened to be the low bidder on an 
RFP (request for proposal), which is not an IFB but a negotiable bid, 
it doesn’t necessarily mean that the Air Force has to give us the con- 
tract. They can go back and talk to the other guy and convince him, 
if he can come lower, we will award you the bid. So in a type of deal 
like that, there is absolutely no protection for the small businessman 
whatsoever. . 

In other words, it is impossible for the small businessman to get im 
that way. The surest way the small businessman has of obtaining 
contracts is through IFB. 

Mr. McInarnay. The implication has been made, and _ possibly 
may be made again, that one of the difficulties is with the quality of 
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your instruments. As a matter of fact, I think a notice went out to 
some of the builders of aircraft, did it not, that your instrument was 
not up to par? 

Mr. Franx. Yes. We can thank Middletown for that. Middle- 
town sent out a message to all the manufacturers of airplanes, and in 
a sense—I have the telegrams here—said that: 

On this specific instrument, we have been having nothing but trouble. So 
instead of using the regular system that you test, you check this instrument of 
Aerosonic’s completely, up and down the line, for everything, in accordance with 
the specifications. 

Senator Bratz. May I clear the record, because it may be just a little 
fuzzy on this point. 

You said the message went out from Middletown. Went out from 
who in Middletown, and what did it say ? 

Mr. Frank. Middletown Air Materiel Area, which is at Olmstead 
Air Force Base, in Harrisburg, Pa. This is the top agency for the 
U.S. Air Force when it comes to inspecting aircraft instruments. And 
the letter was signed by the commanding officer, or the telegrams were 
so signed. 

Now, when the letter was written, or the telegrams were sent, I im- 
mediately contacted Mr. Peck, and Mr. Peck evidently thought that 
there was a total injustice done, because a telegram was sent back to 
Middletown, then, having them rescind this implication. And some 
letters then went out telling the Air Force aircraft manufacturers to 
disregard this method of testing. 

Senator Brstx. May I ask a question that occurs to me? I don’t 
know whether it is contrary to the record at any point. 

We are here attempting to be helpful to small business, and to see 
that the various services give small business a fair share of the pro- 
curement dollar. Now, designed around that purpose, most of the 
centers and most of the services, if not all of them, have small business 
specialists who are directly attached to small business, and they are 
either at various commands or in various services. 

Did you have occasion to use the small business specialist as these 

various problems came up? 
_ Mr. Frank. Well, we use them only when a small business specialist 
actually is told of the problems, and he comes to see us. The closest 
small business representative is in Atlanta, Ga. And I would assure 
you that I don’t think I could afford the telephone calls, telling him 
about all these problems, because, as soon as the problem became evi- 
dent and somebody starts working on it, 2 days later, after the cor- 
poration has been shut down or some other reason is given, it is 
opened up again. So, I mean, there is not even time to get a letter 
from Atlanta to Washington. This is plain harassment. This is 
not a matter of a tactic that is going to occur today that is going to 
be next week or the week after. It is there for a day or 6 hours or 3 
days or 4 days, and then it is all over. And then they let you go. 
Just like a cat and a mouse. 

Senator Brieue. Is there a Florida small business representative 
close to Clearwater, with whom you could talk on these problems? 

Mr. Frank. No, sir. 

Mr. McInarnay. How about the small business specialist in the 
service itself? 
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Mr. Frank. I don’t know. The only time, as I said, that we go 
to the Small Business Administration, or Small Business comes to us, 
is when a negative FCR is run. 

Mr. McInarnay. We are back to SBA now. I am talking about 
the Air Force small business specialist in the Florida area. 

Mr. Frank. I don’t know of any. 

Senator Brste. You have had no occasion to use the small business 
specialist ? 

Mr. Frank. That is right. 

Senator Biste. Within the Air Force itself ? 

Mr. Frank. That is right. In an instance like this, it is very hard 
for a small business specialist to step in and say he is going to take 
care of it, because once somebody in the Air Force m: akes up his mind 
that is the w ay it is going to be, ‘then that is the way it is going to be. 

Senator Bree. That is your conclusion ? 

Mr. Franx. That is right. 

Senator Brete. Some of your facts, I might say, might justify 
your coming to that conclusion. But what I am interested in is 
whether you find within the military services representatives with 
whom you can talk over these problems, who, in effect, would be in 
your corner attempting to assist you ? 

Mr. Frank. Senator, I am unaware of this service to small busi- 
ness, and I am unaware of it’s being available in Florida. 

Senator Biste. The reason I ask the question is this: The military 
services, all of the military services, constantly come before this com- 
mittee, and tell us that they have set up small business representation 
within their framework. They say this is the medium, this is the 
forum to which the small businessman can go and plead his case, and 
tell his problems—that they are there to help the small businessman. 
All I am asking you is whether you have ever had occasion to use that 
type of representation. 

Mr. Franx. No, sir. 

Senator Brie. I don’t know whether it is an effective representa- 
tion. The military services tell us that they are, but I am just won- 
dering how a small businessman views the point. 

Mr. Frank. Once again, you are going to say I come to conclu- 
sions. I can only base it on’ the past experiences I have had. 

Senator Binie. You have never used them ? 

Mr. Frank. That is right. 

Senator Bratz. Well, now, based upon a rather fantastic number 
of years of somewhat adverse experiences with the Air Force, what 
recommendation would you give to this committee on how it could be 
of assistance in correcting some of these alleged abuses and practices? 

Mr. Frank. Well 

Senator Birnie. What could a congressional committee, charged with 
assisting small business do to be of assistance ? 

Mr. Frank. Well, the first thing I would certainly want to see is 
that small business has an equal chance to bid on an item. And I 
don’t think small business has a change to bid on some procurements 
where there is an RFP, because then it is up to the contracting officer, 
and he has it at his discretion. So, I would say, No. 1, that certainly 
in procurement there should be more IF'B’s, which are invitations for 


bids. 
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Secondly, I think—I don’t know whether it is true in my field—but 
I certainly think that small business is entitled to some of the rewards 
of the U.S. Air Force’s dollar. 

And I don’t say that they should get a certain percentage. But I 
know in a lot of industries, although I am not connected with them, 
but I have very, very good sources of information, split procurements 
could very, very easily be made. Small business might get 1 percent 
or 2 percent or 3 percent, and big business get the remainder, and the 
1 percent to small business would be eauivalent to 90 percent or more 
to large business. 

I am just giving you these as suggestions. 

The third thing I certainly think ought to be done is that the people 
who handle these contracts ought to be made cognizant of their re- 
sponsibility. It is obvious, in my doing business with the Air Force 
and from my experience, that we have what are known in our trade 
as tin gods. I hate to use the expression, but it is true—one man who 
can make or break an organization, whether it is legal or not. 

And I think that the people involved in awarding contracts, and 
others, certainly ought to be made cognizant of the fact of their re- 
sponsibility, and what the law is not—that they are not the judge and 
the jury, that they are put there to see that the law is carried out 
correctly, not to judge or interpret. 

Senator Braise. Thank you, Mr. Frank. 

Mr. McInarnay, I have just one more question and that is con- 
cerning the quality of your instrument. Do you feel that the al- 
timeter that they are using today is the best altimeter that the state 
of the art can produce? 

Mr. Frank. Well, from a standpoint of altimetry, it is very, very 
hard to say, because the basic requirements change constantly. I 
would say that the altimeters they are using today suffice for the use 
for which they are intended. That with the altimetry today, although 
everybody speaks of midair collisions and everything like that, with 
the accuracy that is being used, if the pilots are flying on a correct 
course, it is physically impossible for midair collisions. The only 
time a midair collision occurs is when one pilot is not doing what he 
is supposed to do. But the altimetry is accurate enough today, plus 
the fact that the Air Force and the commercial airlines go to a tre- 
mendous extent to keep on checking these altimeters while they are in 
use. You just don’t put an instrument in an airplane and leave it 
there. All the time the instrument is checked to see if it is operating 
every time the plane takes off. And they are taken out every 314 
months and repaired. 

Mr. McInarnay. One last point. 

You have apparently had considerable difficulty with the Middle- 
town Materiel Area, as far as testing your instruments. How many 
official unsatisfactory reports have you gotten on your instruments? 

Mr. Frank. One from Middletown, one or two. Now, Middle- 
town—I don’t know—I don’t want to bring the subject up, but Middle- 
town has definitely been a source of problem with us. 

Mr. McInarnay. Would you just discuss very, very briefly this fact 
that their testing procedures went on for a year or so, and eventually 
they found out they were testing them improperly. 
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Mr. Frans. Yes. We first submitted instruments up to Middle- 
town. They tested them and said they were no good. So we came 
down and revised our test equipment, brought it up there again, and 
they said the instruments are still no good. So they sent down Mr. 
Peck and a group of people, and they set up a system devised to test 
the instruments. And the equipment was supposed to be identical in 
our plant, and repeated at Middletown. So, after about 6 months of 
setting this thing up and getting it running, or 4 months, we sent more 
instruments up to Middletown, and Middletown says they are still 
no good. So down comes the Air Force, and they make us buy about 
$12,000 or $15,000 worth of equipment, and throw this in and throw 
that in, and finally it was decided that this is the way it should be 
done. And at the last meeting, after 2 years, which was held in Mr. 
Stockman’s office—Mr. Stockman is Chief of the Instrument Lab—it 
was decided by Mr. Flash, who is one of his assistants, that the equip- 
ment Middletown was using was not proper—after 2 years. 

Mr. McInarnay. The basis of your $25,000 offer to the Air Force 
is that your instrument or Kollsman’s instrument, any instrument pro- 
duced, can be rejected ? 

Mr. Franx. That is right, absolutely. 

Mr. McInarnay. That is all. 

' Senator Breze. I have no further questions, Mr. Frank. Thank 
you very much. You have been helpful to this committee in pointing 
out a practical experience, some of the problems you have had in 
attempting to procure contracts and business from the Air Force. 

Mr. Franx. When does the counsel want the records ? 

Senator Brstz. They will check with you after we have recessed 
this meeting. 

I am advised that there is a live quorum call. In view of the hour, 
we will stand in recess until 1:30 this afternoon. We will resume 
and hear the Air Force side of this particular picture. 

(Thereupon, at 11:55 a.m., the committee recessed to reconvene at 
1:30 p.m., the same day.) 





AFTERNOON SESSION 


Senator Brstze. The meeting will come to order. 

Now, Colonel, on behalf of the rebuttal, would you introduce your- 
self and all of this group of officers and civilians around the table. 
You can either meet or explain or tell us about the story that we heard 
this morning from Mr. Frank. 
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STATEMENT OF COL. WALTER E. GRAALMAN, DEPUTY DIRECTOR 
OF PROCUREMENT, AIR MATERIEL COMMAND, DAYTON, OHIO; 
ACCOMPANIED BY COL. MARION C. SMITH, DIRECTOR, EQUIPMENT 
AND SERVICES, AIR MATERIEL COMMAND, DAYTON; COL. WIL- 
LIAM H. HARRELL, CHIEF, OFFICE, PROCUREMENT INSPECTION, 
AIR MATERIEL COMMAND, DAYTON; COL. FRANCIS B. CARLSON, 
CHIEF, FLIGHT CONTROL LABORATORY, WRIGHT AIR DEVELOP- 
MENT CENTER, DAYTON; LT. COL. JOHN R. MEDBERRY, CHIEF, 
LEGISLATIVE LIAISON BRANCH, AIR MATERIEL COMMAND, 
DAYTON; LT. COL. OSCAR L. MAIER, CHIEF, CONTRACTS AND 
INDUSTRIAL PROPERTY DIVISION, AIR FORCE PLANT REPRE- 
SENTATIVE, AIR MATERIEL COMMAND, DENVER; MAJ. ROBERT 
W. MUIR, DEPUTY CHIEF, QUALITY CONTROL OFFICE, MIDDLE- 
TOWN (PA.) AIR MATERIEL AREA; WILMAR C. JARMUTH, CHIEF, 
FINANCIAL BRANCH, PROCUREMENT AND PRODUCTION DIREC- 
TORATE, AIR MATERIEL COMMAND, DAYTON; ROYAL Z. PECK, 
EXECUTIVE TO CHIEF, QUALITY CONTROL, AIR MATERIEL COM- 
MAND, DAYTON; W. HENRY RYALL, CHIEF, QUALITY CONTROL 
DIVISION, ORLANDO (FLA.) AIR PROCUREMENT DISTRICT; 
ALTON M. SONSTEGARD, TECHNICAL OPERATIONS DIRECTOR, 
DCS, PLANS AND OPERATIONS, WADC, DAYTON; RUSSELL L. FINE, 
CHIEF, FLIGHT INSTRUMENT SECTION, WADC, DAYTON; AND 
DAVID V. STOCKMAN, CHIEF, INSTRUMENT BRANCH, FLIGHT 
CONTROL LABORATORY, WADC, DAYTON 


Colonel Graatman. Thank you very much, Mr. Chairman. 

I am Colonel Graalman. I am Deputy Director of Procurement 
at Headquarters, Air Materiel Command. Of course, we are here 

ursuant to a letter which Senator Sparkman sent to the Assistant 
ecretary of the Air Force, asking us to appear today and be available 
for questioning. 

Before we go into this, I will introduce the gentlemen as they speak 
to the specifics of the problem. But if you would indulge me, I would 
like to make a couple of general comments. I have no prepared state- 
ment. 

Senator Bratz. You may proceed. 

Colonel Graatman. I listened, of course, this morning with a great 
deal of interest and, I might say, some amazement, to the testimony 
that was given this morning before this committee. 

We in procurement, of course, are used to having people impute bad 
faith to us, particularly when they lose a procurement, and this does 
not bother us at all. 

This is the first time, however, I ever heard of anybody who con- 
tended we had a conspiracy against small business. I assure you that 
all of the appearances that the Air Force has made before this com- 
mittee have given evidence to the fact that we are deeply interested 
in small business and recognize it as being an absolute necessity in 
this economy that we have in this United States. 
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Senator Bret. In the last fiscal year, how much of the Air Force 
business went to small business ? 

Colonel GraatmMan. I would have to defer to the small business 
expert in this area, who keeps the books with respect to that. I think 
the figures have been furnished to the committee this past year, or 
maybe the records are not all in for calendar 1958. 

Senator Brete. Roughly, what is it, percentagewise-—just so I have 
a little bearing on this problem. Is it 8, 9, 10, or what percent? 

Colonel Graatman. About 8 percent of the dollars. 

Senator Brstx. Now, is that prime as well as subcontracts ? 

Colonel GraatmaAn. No; that is only prime. 

Senator Brste. Very well. Go ahead. 

Colonel Graatman. Our interest in small business, and also in this 
particular instance with respect to Aerosonic, we have a twofold in- 
terest, because we are vitally interested, of course, in competition with 
respect to buying our products. 

In the flight instrument area, we have had great difficulty in inter- 
esting people to become bidders or qualified to produce flight instru- 
ments for the Air Force. We are continually seeking to try to get 
additional people into this. 

When we found in 1953 or 1954 that Mr. Frank—and we recognize 
his technical engineering ability—was coming into this field, we were 
delighted, and we did start in the area of the overall as opposed to the 
manufacture of flight instruments with him. 

We have had, I think it is true, considerable difficulty with Mr. 
Frank and his organization in the production of qualified instruments. 

Speaking particularly with respect to the altimeter, which we under- 
stood would be the problem today, we have, since 1953, as he has stated, 
given many contracts, and he presently has about five. We have two 
additional procurements in which he is under consideration at this 
time. 

However, I think there is one thing that Mr. Frank does not under- 
stand or appreciate insofar as the Air Force position is concerned. 
After many difficulties, we finally were able to help him produce an 
instrument which met the performance specification which we had for 
this altimeter, and under the terms of the contract we accepted these 
units and are today accepting these units. 

But we found that after the units got into our inventory—and, asa 
matter of fact, not too long after we had accepted them—there seemed 
to be a deterioration, and the reliability factor came into being. Since 
they are the type of instruments that they are, we became worried 
about this particular situation. 

It was then, of course, that we could, under our normal procedures, 
immediately have stopped work at the Aerosonic plant, we could have 
terminated the contract for convenience, of course, of the Government, 
because he was not producing to our performance specifications, and 
let our engineers go to work to try to determine what this reliability 
or this deterioration situation was and how we could correct it. 

We sought not to take this course, for the very reason that we were 
very anxious to keep this source, this small businessman, in. We were 
trying very hard to keep a second source. We took the avenue of at- 
tempting to bring the quality of his instrument up to the standards 
that we require, and one that will give us some, at least, normal 
lifetime. 
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In taking this action, I assume that this is the very reason that we 
are now castigated for over-controlling or visiting his plant. 

It is true that in our endeavors he brought his technicians up to the 
Middletown material area, he brought them to the laboratories at 
Wright Field. We, in turn, at both installations, went down to his 
installation, i in an endeavor to improve this product. 

The product has improved over the past year. However, it still does 
not meet what we consider is the standard of the instrument that we 
have to have. And we are still striving to correct this situation in or- 
der to avoid the drastic action of having to terminate his contract. 

Now, in a normal procurement, we have very rigid, necessarily rigid 
procedures and regulations and rules by which our people work, And 
I will be the first one to admit here to you, gentlemen, today, that our 
people have made some mistakes—not only in this area, but I am sure 
we make mistakes in a lot of areas, all the time. 

But this was an abnormal procurement, as I have just stated. It 
was recognized by all of our people, the engineers as well as the pro- 
curement. people, that we did have an abnormal situation to which we 
were trying to find a resolution or a solution. 

Our people in the field, following rules, in several instances made 
decisions or issued directives which subsequently were overruled by 
supervisory authority, recognizing this abnormality, and recognizing 
that we were trying our best to do something to try to keep this man 
in business. Today we want him, we need him, we need him b: adly. 

We feel that the Air Force has absolutely no axe to grind, quite the 
converse—we feel that in this particular instance we have been pretty 
good to this small businessman, as evidenced by his own testimony. 
I wish that we could be as good to a lot more small business people. 
And I wish we had one or two more in this particular environment 

of flight instruments. 

We are seeking constantly to interest people in this area. 

Now, with respect to the specifics, I think we will, with your in- 
dulger 10ee, and if you will permit me I think I can sretty well chron- 
ologic: ally—I have been trying to work on it, all of us have, through 
the lunch hour—chronologically to answer the allegations as they 
were presented to this committee this mor ning. 

Senator Brste. I think that would be well. That is the way I 
would like to proceed. Certain definite allegations have been made, 
and I would like to have you give your version of the allegations, tell 
us whether or not the statements made by Mr. Frank are correct, t, and 
if they are correct, what your explanation is. 

Colonel GraatmMan. Yes, sir. Well, I only wanted to make the 
opening remark to see if we could eet this thing in the proper 
perspective. 

Now, the first allegation that was made by Mr. Frank was with 
respect to a Mr. Kimball, which was in 1953 or 1954. We will have 
to be very frank with the committee—we never heard of this particu- 
lar allegation before, none of us here. We did not know that. this 
situation would arise. We do not have Mr. Kimball here. We no 
longer have a Research and Development type division within the 
equipment directorate in the buying organization. All we can say 
with respect to this is that we can, “perhaps, give the committee an 
answer later. This allegation of a gratuity to a buyer will certainly 
be investigated by us. We do not know at this table whether or not 
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this allegation has ever been made to the Air Force. If it has been 
made before, it certainly has been investigated and we will be happy 
to give you the results of the investigation. 

Senator Brexe. This is the television episode? 

Colonel GraaLMAN. Yes, sir. 

Senator Brste. I think in fairness to the Air Force, and in fairness 
to the record, you certainly should have an opportunity of meeting this 
charge. It is a rather serious charge. It does not look good in the 
record. I think that you should investigate it and furnish your an- 
swer and your version as soon as you can. 

I am advised by counsel that the Inspector General has made an 
investigation of this particular incident and has made a report to the 
Air Force. 

Colonel Graatman. We do not have this knowledge. This is the 
first time I ever heard of this particular incident. If there is one, we 
certainly will furnish it to the committee. 

Senator Biste. I understand there is such a report. 

Colonel GraaLMaNn. We will furnish the results of the investigation. 

Senator Bratz. To keep the record clear, you will furnish the report 
by the Inspector General. 

(The information requested was subsequently received, and fol- 
lows :) 

ExuisiT 1 


H. LAWRENCE KIMBALL, CONTRACTING OFFICER, AIR MATERIEL COMMAND 


PROCUREMENT MATTERS 
Allegation 


Investigation was requested in June 1954 by the Commander, Air Materiel 
Command, on the basis of information furnished on June 8, 1954, by Herbert J. 
Frank, president of Aerosonic Instrument Corp. that H. Lawrence Kimball, Air 
Force Contracting Officer, Air Materiel Command, had favored the Lackner Co., 
Cincinnati, Ohio, and may have received certain gifts in return for these favors. 
Specifically, it was alleged that: 

(a) Kimball favored the Lackner Co. in the award of a large production 
contract for cabin pressure indicators in 1951. 

(b) A television set was seen in Kimball’s home, which was identical to 
one purchased by Lackner. 

(c) Kimball offered valuable assistance to Lackner officials in the prep- 
aration of a revised cost proposal. 

(d@) Kimball arranged for Mr. A. Robert Snyder, a manufacturer’s repre- 
sentative, to meet the complainant in 1953 at the latter’s home and was 
present when this representative offered to aid the complainant in obtaining 
a Government contract. 

Nore.—It should be noted here that Mr. Frank was formerly employed as chief 
engineer for Lackner Co. and did not furnish the above information until 3 years 
later at a time when he, Frank, was attempting to secure Air Force contracts 
for his Own firm which he formed early in 1953 after he resigned from Lackner 
Co. 


Investigation 


Investigation revealed that the Lackner Co. was awarded three Air Force 
contracts during the period 1951-52. Kimball was the contracting officer on 
these three contracts. The first contract was AF 33(038)-—23412, dated April 24, 
1951, for 3,926 cabin pressure indicators, in the amount of $402,426. This con- 
tract was a fixed-price type and was awarded on the basis of low bid. Twenty- 
Six prospective bidders were contacted but only two companies responded. The 
contract price was reduced to $294,764.33 by an amendment in August 1951 
providing for a simplified instrument. On January 25, 1952, Contract AF 
33 (600)-8764 was awarded the Lackner Co. in the amount of $146,908.84 for 
2,792 cabin pressure indicators, Navy type. This contract was awarded on a 
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fixed-price basis with a redetermination clause, Although bids were solicited 
from 10 firms only the Lackner Co. submitted a bid. Through change orders 
the ontract price was reduced to $105,525.30. The third contract, No. AF 
83 (600)-6996, was awarded on March 18, 1952, for 9,448 cabin pressure indi- 
ecators at a total cost of $427,197.25. This contract was of the fixed-price type 
and was awarded on a sole source basis due to the urgency of the requirement. 

Mr. Frank, who formerly was employed by the Lackner Co., stated that he 
had seen a television set in Kimball’s home in September 1951 which was iden- 
tical to a set purchased by George Lackner, president of Lackner Co., in Cin- 
cinnati a few days before. Investigation revealed that Mr. Lackner purchased 
a $369.72 television set in September 1951 and had it delivered to a residence 
in Dayton, Ohio, in which Mr. Kimball was temporarily residing. Kimball was 
in the process of negotiating a contract price change with the Lackner Co. 
at that time. Kimball admitted in a sworn statement that his wife signed for 
the set; that he knew it came from Mr. Lackner, but that it was consigned to 
his landlady, Mrs. Bramson, he thought the set was intended as a gift to her, 
and had been paid for by her son. Mr. Lackner stated that he purchased the 
television set for Mrs. Bramson after meeting Seymour Bramson in the hope 
of obtaining sign business from the Shoe Corp. of America, Bramson’s em- 
ployer. Lackner stated that he did not inform Mrs. Bramson or Seymour 
Bramson that the television set was a gift from him and had not discussed 
the gift with the Bramsons or Kimball. He advised that he did not obtain any 
business from the Shoe Corp. of America. Seymour Bramson stated that he 
assumed that Kimball gave the television set to his mother because Kimball did 
not pay rent while living at his mother’s house. He advised that he had no 
knowledge the television set had been given by Lackner nor had Lackner ever 
informed him of the gift. He further advised that in the late summer of 1951 
when he, Kimball, and Lackner attended a ball game there was no discussion of 
sign business for Lackner’s company. At the time Kimball moved from the 
Bramson residence, the TV set remained with Mrs. Bramson. 

Mr. Frank advised that Kimball offered valuable assistance to him and an- 
other Lackner official, in the preparation of a revised cost proposal in September 
1951 at Kimball’s residence. The cost proposal pertained to a change to con- 
tract No. AF 33(038)-23412. In a sworn statement, Kimball admitted meeting 
with Lackner officials at his residence but denied discussing the specific cost 
proposal. Mr. Frank, in a sworn statement, stated that Kimball offered valu- 
able suggestions at the meeting as to how to apportion labor and material costs 
and how to include prior engineering expenses in the new proposal. He stated 
that Kimball’s suggestions resulted in an increase in the unit cost of the item. 


Conclusions 


It was not proven that H. L. Kimball favored the Lackner Co. in the award of 
a contract for cabin-pressure indicators in 1951. 


The evidence did not support the allegation that Kimball received a television 
set from the Lackner Co. 


The evidence on the question of Kimball giving assistance to the Lackner 
Co. in the preparation of a cost proposal is not conclusive. There is a pre- 
sumption from the evidence that he did so. 

Action taken by Air Materiel Command . 


Mr. Kimball was given a reprimand by his superior for his outside activity 
and was warned concerning his future conduct. No additional action was 
warranted by the facts. 

Colonel Graatman. Now, the next item Mr. Frank discussed was in 
the area of competitive pricing and the trends of competitive pricing, 
and the fact that we were buying these particular units at different 
prices and at higher prices, and so forth. 

I would like to introduce Colonel Smith, who is substituting for 
Colonel Wilson, whose name was in the letter as being requested. 
Colonel Wilson retired about a year ago. Colonel Smith is his suc- 
cessor, as Director of the Equipment and Services Directorate at 
Headquarters, AMC. He will take up this second allegation. 

Colonel Smiru. Mr. Chairman, I cannot speak on the subject of 
pricing on our rate-of-climb instruments. I just do not have that 
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information at hand. However, your committee has been furnished 
our unit prices on our MB-2 altimeter, which was a forerunner of 
our MA-i altimeter. I think the unit prices are fairly normal dur- 
ing this period of time. 

Back in 1954 you will see that the Aerosonic’s price on the MB-2 
was $167.86; the Kollsman price, $168.03. You will see also that the 
Aerosonic price on another contract was $128.31, while Kollsman’s, 
on their contract, was $102.79. 

As we go through the history of the unit prices of our MA-1 al- 
timeters, you will note also that in 1955 Kollsman’s original contract 
price for this instrument was $109.72. ‘This price has gradually risen 
from 1955 to their latest contract price which was awarded in Decem- 
ber 1958, at $151.75. 

During this same general period, starting in 1957, with the first 
Aerosonic MA-1 contract, their unit price was $139.39, and their latest 
price is $130 per instrument. 

I think the normal yearly increased cost of material and labor ac- 
counts for the majority of the rise in the Kollsman instrument from 
$109 to $151. Other factors can also influence pricing at the time 
IFB’s go out. I am sure you are all aware of that. I am thinking 
of the contractor’s plant loading at the time, of his future forecast 
of business to come into his plant, and his desire at the time these 
bids are made for that particular business—all of these factors, of 
course, influence pricing. That pretty well summarizes the pricing 
as we see it today in the altimeter field between the two corporations, 

Senator Bratz. Counsel. 

Mr. McInarnay. Colonel, I have one question. With respect to 
your latest procurement, December 29, 1958, for 345 units, which you 
awarded at the price of $151.75 per unit to Kollsman, the information 
the committee has is that Aerosonic bid on this procurement at $130 
per unit. And when they saw a copy of this letter, they realized 
for the first time that the award had been made and the price was sub- 
stantially higher than what they bid on it. 

I would not assume that you would have the answer to this if the 
story as I have releated it is true, but I would appreciate your looking 
into it for the committee. 

Colonel Smirn. Well, I do have the facts that the Aerosonic bid for 
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this particular procurement—if we are talking about—— 

Senator Bratz. For the record, let us identify the procurement, so 
we'll know what we are talking about. 

Colonel Smirn. Yes. The contract issued to Kollsman on Decem- 
ber 29, 1958, was contract No. 38235. The unit price of the Aerosonic 
bid was $130, versus the $151.75 which was the price and is the price 
being paid to Kollsman on that contract. 

Senator Bratz. At that point, Colonel, was this advertised pro- 
curement, or was it negotiated ? 

Colonel Smrrn. An advertised procurement, sir. And as you know, 
we then, on the basis of bids issued, go to our nearest Air Materiel 
Area, which is Warner Robins, in Georgia, and ask them to perform 
a facility-capability study and report to us. Their study in this case 
was negative on Aerosonic; they could not meet the requirements of 
this contract. 

Senator Brste. You make a facility-capability report—is that what 
you call it? 

Colonel Smirn. Yes, sir. 

Senator Birnie. How do you do it, and how did they arrive at the 
negative result ? 

Colonel Smrru. I think Mr. Frank talked to that point a little this 
morning. 

We look in, as a team—we look into management, finance, per- 
formance on present contracts, production capabilities, engineering 
capabilities, and any other area that would contribute to a judgment 
on our part as to whether or not this contract should be winded. 

Senator Brste. I understand that, Colonel. But you arrived at a 
conclusion that Aerosonic was not qualified. Upon what facts did 
you arrive at that conclusion ? 

Colonel Smrru. I do not have available a copy of that particular 
facility capability report. We can and will be glad to furnish it, if 
you would like that, sir. 

Senator Bratz. I think it would be helpful. 

(The information requested was subsequently received and fol- 
lows :) 

1. The referenced negative facilities capability report (FCR) from the Warner 
Robins air materiel area is attached as exhibit 1. 

2. Of significance is the fact that the Warner Robins small-business specialist 
: a ooing member of the Facilities Review Board and has approved these 

ndings. 


3. Also significant is that, in addition to the negative FCR, the Small Business 
Administration denied Aerosonics a certificate of competency in this case. 
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Colonel Smrru. Well, I think our main reason for the negative re- 
port was the delinquent state of the five going contracts in the Aero- 
sonic plant at that time. And by delinquent, I mean failure to meet 
delivery schedules. 

Senator Bratz. Well, what you are saying is that when you made 
your facility-capability report, among other factors, you found that 
Aerosonic was delinquent on five contracts in meeting scheduled de- 
liveries. Isthat what you are saying? 

Colonel Smiru. Yes, sir. 

Senator Brste. Therefore, you reach the conclusion that if they 
were delinquent in five contracts in meeting a delivery schedule, then 
they were not qualified to take on a new contract. Is that what you 
are saying? 

Colonel Smirn. This is what I am saying, sir. But this may not 
be the total reason, as shown in the facility-capability report. 

Senator Briere. I think the Air Force should explain this. Mr. 
Frank testified he was qualified. Your team went down there and 
said he was not qualified. Now, how did you arrive at that conclu- 
sion? I think the written report will speak for itself. And I sug- 
gest that you furnish it for the record and see what grounds you 
used in reaching that conclusion. 

Colonel Smrru. We will do that, sir. And I might also add, to 
further explain this particular contract, whenever we do get a nega- 
tive report on a small-business contractor, it is immediately given to 
our small-business specialist. We are required to do this. T hey, in 
turn, can ask the Small Business Administration for a certificate of 
competency. If that had been forthcoming, we would have gone, 
even with our negative FCR, to Aerosonic. The SBA saw fit not to 
issue that oe of competency. 

Senator Brste. I do not know if we are talking about the same 
incident or not, but as I recall it, Mr. Frank testified to one incident 
where he did go to the Small Business Administration and got a cer- 
tificate of competency which lasted, as I understand, for 60 days. 
The Air Force dilly-dallied and stalled and delayed until after the 
60 days were up. And then, within a few days after the end of the 
60-day period, they awarded the entire contract to his competitor. 

Are we talking about the same incident ? 

Colonel Srrit. No, sir. We plan to speak to that later on in the 
chronology as Mr. Frank raised ’ that issue. 

Senator Bieiz. The incident I am mentioning to you is a different 
incident ? 

Yolonel Smiru. Yes, sir; it is. I just wanted to clear for the rec- 
ord that SBA did not see fit to issue a certificate of competency on 
this last Kollsman procurement. 

Mr. McInarnay. You said that your small-business specialist did 
refer this to SBA. 

Colonel Smrru. And SBA did consider issuing a COC. 

Mr. McInarnay. Well, the committee has information from SBA 
that the last consideration given this company was October 30, 1958. 
Possibly this might have been the same procurement. It is 3 months 
earlier. 

Senator Brsie. We are talking about a procurement in December 
1958, is that right ? 
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Colonel Smirxu. Well, this was in October. We are talking in the 
period, really, of August to December, when the IF'B’s—the IF'B’s 
on this were issued in August. 

Senator Biste. Let us get this record straight. I mean are we 
talking about the same procurement? Counsel, are Colonel Smith 
and yourself together—talking about the same procurement ? 

Mr. McInarnay. I am not sure, Senator. 

Senator Brete. Well, I think that is important. 

Mr. McInarnay. We have a procurement here for June 30, another 
for November 19, and another for December 29. Now, on the basis 
of one decision by SBA, did you—I see all of these went to the com- 
petitor. I am just wondering if one negative report by SBA was the 
basis for all of these subsequent procurements. 

Colonel Smirn. No, I do not think so. I again would like to—— 

Senator Brste. I think you should have the opportunity to clarify 
the record. I would like to recapitulate, so I can get this clear in my 
mind. As I understand your explanation of the October procure- 
ment, the Air Force found that Aerosonic was not qualified. They 
found that on the grounds that they were delinquent on delivery 
dates in five outstanding contracts. You then went to the SBA 
representative, and the SBA representative, on this particular pro- 
curement, refused to grant the certificate of competency. Is that a 
correct statement ? 

Colonel Smrru. Yes, sir. 

Senator Bree. Very well. I am told by counsel that it is helpful 
in tracing this testimony and these procurements and various inci- 
dents to have the IFB number on this particular procurement. 

Colonel Smrru. The IFB number on this—this is the one contract 
that we are talking about—Contract No. 38235—was IFB No. 33- 
600-59-5, issued August 7. 

Senator Brstze. August 7, 1958? 

Colonel Smirn. Yes, sir. 

Senator Breie. That will help in following this through. We want 
at all times to join issue and meet the same points Mr. Frank has 
raised. We want to meet it headon and talk to the complaint and to 
the incident that he raises. 

Thank you, Colonel Smith. 

Colonel Smiru. Yes, sir. 

Mr. McInarnay. Colonel, your testimony is that on each of these 
procurements a survey team actually went into the firm of Aerosonic 
and reported negative FCR ? 

Colonel Smirn. Yes, sir. If we are talking now about the latest 
three Kollsman procurements—the June 1958, November 1958, and 
the December 1958—in each of those instances an FCR team did sub- 
mit a negative FCR report on Aerosonics. 

Mr. McInarnay. And the reason basically was that the delivery 
schedule was behind. 

Colonel Smiru. Yes, sir. 

Mr. McInarnay. Now, it seems logical to take up at this time the 
fact that in the early part of this year, the Air Force and Aerosonic 
agreed to revise the delivery schedule. I am just wondering whether 
this was a complete gratuity on the part of the Air Force, or whether 
the Air Force deemed finally at this time that possibly there was room 
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for negotiation on both sides here, and that maybe this man had some 
justification for wanting to revise his delivery schedule. 

Colonel Smrru. Well, I will only talk to that point, sir, on one 
score, and refer back to Colonel Graalman’s comments that we have 
been doing everything we can to keep a second source and another 
small business in this picture. 

Colonel Graalman will be talking to this specific meeting and nego- 
tiation later on in the hearing. 

Senator Bratz. You may proceed, Colonel. 

Colonel Graatman. Also, for the purpose of the record, and to be 
sure that there is no misunderstanding with respect to normal proce- 
dures under FCR’s, we do not necessarily each and every time we 
make a buy physically have a team go to the plant. 

For instance, if the people who make the FCR—and there are peo- 
ple in the field that are very familiar, through normal administration 
of contracts, know plant loading, know status of contracts, know 
financial capability, because of their closeness to that—and if no great 
degree of time elapses, from the time that they had an FCR on the 
site, they can render their decision either affirmatively or negatively, 
based upon their knowledge and their own records, which they keep 
up to date all the time. This is done quite often in our Air Force 
procurements. As a matter of fact, if we did not do this, and had 
to physically go with a team on every buy, I do not think we would 
ever get our job done. 

So I did not want—because we did go with a team to this plant, 
on these buys— to indicate that we always physically go with a team 
to a plant. 

Senator Brstx. All right, Colonel. Will you proceed chronologi- 
cally and take the next incident as presented by Mr. Frank. 

Colonel GRAALMAN. Yes, sir. 

The next incident that Mr. Frank brought up was the fact that 
there was a negative FCR in 1954 on his bid for a repair contract of 
flight instruments when his plant was still at Cincinnati. I believe it 
was his statement at that time that nobody ever came to see him at 
all, that the negative FCR was returned and subsequently General 
Rawlings directed that Aerosonics did have the capability and that it 
was then given a contract. 

His facts are true with respect to his having been given a contract, 
and his facts are true with respect to the overruling of the FCR by 
our commander. 

I think this is an incidence of what I was talking about with re- 
spect to our people in the field. In this particular instance, Mr. 
Frank did not have the test equipment in fis plant with which to 
perform this overall contract. The FCR team could not find that 
the equipment was en route from the manufacturer. Based upon 
that, they issued a negative FCR saying he could not perform this 
contract, at that time. 

It subsequently developed that Mr. Frank did have test equipment 
on order, and that he could get his test equipment into his plant, and 
upon that basis again higher authority did agree this man should be 
given a contract. 

Senator Bratz. Would you have any idea on this 1954 incident that 
you are relating how much time is involved, from the time it started 
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until the time higher authority finally gave the green light on the 
contract ? 

Colonel Graatman. No, sir. 

Senator Brste. I think his complaint on this particular incident 
was the long delay, the fact that he was rejected down the line and 
had to go to the top before it finally was OK’d. I think that was the 
complaint. 

Colonel GraaLMAn. I could not give you anything as a matter of 
time. But certainly time did work to his advantage. It gave him 
the opportunity to get his equipment in place, so that he could per- 
form on the contract that we gave him. 

Senator Brste. But you are saying he could not perform at the 
beginning—your explanation is that. the time worked in his favor, 
because he got his test equipment in shape. 

Colonel Graatman. That is correct, sir. 

Senator Brete. Well, in any event, he got the contract, and I do 
not think he made any point about not getting the contract. I think 
his point was that it was a long, arduous, hard fight with many 
months of delay. Do you have any idea w hat that delay was for? 

Colonel Smith, can you speak to that point ? 

Colonel Smrru. I thought this was on another contract, involving 
a certificate of competency y, which I will speak to later. 

Colonel GraaLMAN. As a matter of fact, this buy was made from 
the Middletown Air Materiel Area and not out of Colonel Smith’s 
organization. It was an overhaul contract, as opposed to a buy of 
new instruments. They, being responsible for flight instruments at 
Middletown, also are responsible for the issuance of contracts for 
their overhaul. 

Senator Brste. Very well. I think we have your explanation of 
this particular 1954 incident. 

Now let us move on chronologically to the next incident. 

Colonel Graatman. All right, sir. The next, as we have it—and 
we are doing this from memory, we do not have a transcript—the 
next item, as we have it, is that we canceled an IF'B, and the reason 
we gave therefor was that the schedule was unrealistic. This was in 
May 1957. It was stated that about 3 weeks later, we awarded a con- 
tract on the same schedule to another predetermined contractor on 
the original schedule. 

I think Colonel Smith can speak to this item also. 

Senator Brstx. Before we get to that item—reading the prepared 
statement from Mr. Frank, I note that he refers to a 1956 contract, 
where an award was made to Kollsman for 10 000 altimeters. His 
complaint, as far as the Air Force is concerned, on the 1956 incident, 
was the fact that he had not been contacted to bid on this procure- 
ment. 

Colonel Graatman. We have that as our next item, and we can 
substitute it if you desire. 

Senator Bratz. Well, I was just trying to keep it chronological. 

Colonel Graatman. I think you are correct, sir, because that was 
1956. I will ask Colonel Medberry to speak of ‘the one you were talk- 
ing about, which was Ths 1956, the 10,000-unit buy. 

Colonel Mepzrrry. I think that Colonel Maier should speak to this 
one. He was the procuring officer. I would like, at the end of his 
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testimony, to speak shortly to the interest that the Commander of 
the Air Materiel Command had in the matter and to the fact that 
Mr. Frank did call on me and discuss this particular procurement 
with me. 

But I would like to ask Colonel Maier, who was actively engaged in 
that procurement, to discuss it. 

Colonel Mater. Yes, sir, I can discuss that. 

Senator Brstz. Am I correct in understanding the complaint? I 
always like to set the stage so I can understand exactly what we are 
talking about. 

As I understand, the 1956 procurement was a contract involving 
10,000 altimeters. The complaint is that Aerosonic had no informa- 
tion concerning this procurement. 

Now, is that the gist of the complaint ? 

Colonel Mater. This is the instance, sir. 

Senator Bratz. Very well. 

Colonel Maier. I have several points here. 

At the time of this procurement—I would like to correct the ree- 
ord—I was not the contracting officer, but the chief of the instru- 
ments section, responsible for procurement of aircraft instruments. 

This procurement was considered—we had the requirement in April 
of 1956. At that time Kollsman Instrument Co. was the only source 
on the qualified products list. ‘The Aerosonic Co. had made at least 
one attempt previously to have their instruments qualified at the time. 

At the time, in April, they had several instruments in the WA DC 
Laboratory, for qualification. We received information from the in- 
strument laboratory that the instruments did not meet the qualifica- 
tion standards and that they would be returned to the Aerosonic Co. 
for rework. 

I would like to point out that the Kollsman Instrument Co. was the 
only source on the qualified products list. 

Now, there were other factors that we very definitely took into con- 
sideration. I would like to relate that this was the beginning of a 
large procurement which we had received from the Director of Sup- 
ply. Our planning information indicated that we would place a 
procurement of approximately 50,000 to 60,000 of these MA-1 altim- 
eters. They were to be used to retro-fit practically all aircraft in the 
Air Force inventory, including the Century series fighters. 

Also, because this was a retro-fit program, and there was a very 
short delivery requirement, with high monthly requirements. They 
would run as I recall, something like 4,000 a month, with deliveries 
to begin in November of 1956. 

At this time, in April of 1956, the Kollsman Instrument Co. was in 
production on the MA-1 altimeters and had received contracts for 
approximately 5,000 of these instruments. They had proven their 
performance by meeting delivery schedules. We were very vitally 
interested that the source to be selected would have adequate produc- 
tion tooling to meet this large requirement. 

Another factor that we took into consideration at this time was that 
of the six contracts Aerosonic Co. had, three of them were delinquent. 

In addition, we received considerable information from the Middle- 
town Air Materiel Are which indicated there was faulty perform- 
ance on those Aerosonic instruments which were in their inventory. 
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Senator Brix. Now, to clear the record on that point—you say you 
had information Aerosonic was delinquent on three procurements. 

Colonel Mater. Yes, sir. 

Senator Brste. How much were they delinquent? Are we talking 
about a week or a day or amonth? 

Colonel Mater. Well, sir, I can only relate the information I have 
here. We have one contract, No. 30574, for cabin-pressure indicators, 
At this time, in April, they had made no deliveries on that contract. 
This was the month they were to have begun production. They had 
made no deliveries. This contract, incidentally, was awarded in July 
of 1956. 

Senator Brete. Make deliveries in April ? 

Colonel Mater. Yes, sir. 

Senator Brste. In terms of the July 1956 contract. 

Colonel Mater. That is right. 

Senator Bratz. When did they make the first deliveries ? 

Colonel Mater. Their first deliveries started in May of 1956. 

Senator Brste. They were a month late, then, on the first deliveries; 
is that what you are saying, on one procurement ? 

Colonel Mater. Yes, that is right. 

Senator Brsty. How late on the second procurement ? 

‘Colonel Mater. Well, they had another procurement here for the 
air-speed indicator, AN 5860-W2. They were delinquent by 50 in- 
struments in April, they were delinquent by 125 instruments in May, 
and so forth. The first deliveries made on that contract, according to 
my record, was in August of 1956. 

Senator Brete. And when was it due? 

Colonel Marer. Deliveries were to have begun in April of 1956. 

Senator Brie. They were made in August. Now, how about the 
third procurement ? 

Colonel Mater. The third procurement—actually I am somewhat in 
error there. The deliveries were to have begun in June, and none were 
made in June. It was not until September of 1956 that deliveries were 
made on that. 

Senator Biste. Three months late on that. 

Now, how about the delays in procurements from the competitor? 
Did they meet every one of their deadlines ? 

Colonel Marer. [ cannot speak on that, sir. I do not have informa- 
tion that would indicate that. 

Senator Bree. That is obtainable, I assume. 

Colonel Mater. Yes, sir, I am sure it is. 

Senator Brste. I think it would be helpful for the record—I mean, 
if you leave an inference that because Aerosonic is delinquent that it is 
real bad. Maybe it is; I do not know. But I would like to have the 
facts to see whether or not, independently, I would think it was bad. 
I think I might determine that if I could find out whether the com- 
petitor was a month or two behind, whether he met every deadline 
right smack on the nose. 

Colonel Mater. I do not have the information, but it can be fur- 
nished for the record. 

There was another consideration here. 


1 See p. 58. 
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Senator Bratz. The second consideration was faulty equipment, I 
believe you said. 

Colonel Mater. That is right. I mentioned previously that one 
of the large determining factors was that the Kollsman Instrument 
Co. was the only source on the qualified products list. This is really 
the vital element here. 

Now, there was another consideration that we knew of this large 
pending requirement for the MA-1. In view of the fact that the 
Aerosonic Co. was not qualified, we considered it advisable to wait 
until they were, and, subsequently, they became qualified in August 
of 1956. But our thoughts were that, in this large follow-on pro- 
curement, they would have ample opportunity to submit a bid. 

However, we did want to establish a production source at a high 
rate of tooling to be sure that we could meet a very urgent Air Force 
delivery requirement. 

Senator Bintz. Now, that is your explanation as to why they were 
not notified of the procurement. 

Colonel Mater. Yes, sir, that is why they were not asked to bid 
on this. 

Senator Brstr. They had been asked to bid on other and earlier pro- 
curements ¢ 

Colonel Marer. I am not sure that they had been asked to bid 

Senator Biste. I think his statement was that—he specifically says 
“Up until the time of this procurement, we were permitted to bid on 
all altimeter contracts.” 

This was the one where apparently he had received no invitation 
to bid. 

Colonel Mater. It is possible, now, that this was different equip- 
ment. There were several—there were the BM-1 altimeter, the BM-2, 
several air-speed indicators, cabin-pressure indicators, and equipment 
of that type. I do not know whether he has reference to that or not. 
As I stated previously, at the time of this procurement, the Kolls- 
man Instrument Co. had received approximately 5,000 of these MA-1 
altimeters, and to my knowledge they were performing satisfactorily. 

Senator Brste. Mr. Frank makes a rather serious allegation as far 
as the Air Force is concerned. He said that if he had been per- 
mitted to bid on this procurement and had been successful because 
of the price differential, he would have saved the United States tax- 
payers a quarter of a million dollars. Do you believe that is cor- 
rect ¢ 

Colonel Mater. Well, I would say that is a very debatable subject, 
sir. There are many considerations. To answer that affirmatively, 
I would have to—well, if you look just at dollars, it is possible. 

Senator Brstz. Well, if the Air Force had procured a quality in- 
strument—if that is the right term 

Colonel Mater. Assuming that Mr. Frank could have performed 
satisfactorily, and assuming that his price would have been less than 
Kollsman, a saving would have been possible. 

Senator Bistz. This procurement we are speaking to now, as, I 
understand it—was that negotiated or an invitation for bid ? 

Colonel Maier. This was a negotiated procurement. 

Senator Brste. The 1956 was a negotiated procurement, and nego- 
tiated because of the time element involved. 
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Colonel Mater. That was one factor. 

Senator Brste. And the fact that there was no one else in the field 
you considered qualified. 

Colonel Maier. That is true. It is a fact, sir, that the Kollsman 
Instrument Co. was the only qualified source. They were the only 
source on the qualified products list. In other words, they had sub- 
mitted samples to the Wright Air Development Center; they had been 
evaluated and placed on the qualified products list. The Aerosonic 
Co. had not been placed on the qualified products list. 

Senator Bratz. I think this line of questioning probably opens up 
a field in which counsel might want to explore a little further. 

Mr. McInarnay. You said several things here. Now, this tran- 
spired about April of 1956; is that right ? 

Colonel Mater. The procurement was initiated—the records show 
that the procurement plan was initiated April 16, 1956. The award 
of the contract was made to the Kollsman Co. July 5, 1956. 

Mr. McInarnay. Now, your qualified products list will indicate the 
companies that are qualified and the date they are qualified. 

Colonel Mater. Yes, sir; that is right. 

Mr. McInarnay. I have here a qualified products list on Mil A 8408 
Type MA-1 altimeter, dated December 7, 1956, in which Aerosonic 
is listed as having qualified on August 23, 1956. 

Colonel Maier. That is correct. 

Mr. McInarnay (continuing). And Kollsman as having qualified 
on September 19, 1956. 

Colonel Mater. I think—that must be 1955, because the Kollsman 
Instrument Co. had been in production on this thing for over a year. 

Mr. McInarnay. Would you like to see this? 

Mr. Fine. I have the answer for that. Thesituationis this. Kolls- 
man was placed on the QPL for the MA~1 altimeter—— 

Senator Brste. You lost me on that one turn. 

Mr. Fine. Qualified products list—October 27, 1955. 

And then the qualified products list that you are referring to was 
a new part number, which they became qualified on at this later date. 
So at the time of this procurement, Kollsman was qualified to the 
earlier part number. Is that clear? 

(The earlier Qualified Products List referred to was subsequently 
received and follows:) 


QPL-8408-1. 
27 October 1955. 
Norice.—This list may be made available to prospective bidders or suppliers 
who require the list in furnishing supplies or services to the Military Depart- 
ments. Reproduction or use of the list in whole or in part for other purposes 
is prohibited, and violation will be cause for removal from this list. 


MIiTaRy QUALIFIED Propucts List or PRopUCTS QUALIFIED UNDER MILITARY 
SPECIFICATION 


MIL-—A-8408 
ALTIMETER, PRESSURE, TYPE MA-1 


All products listed herein have been qualified under the requirements for the 
product as specified in the latest effective issue of the applicable specification. 
Revisions of this list will be issued as necessary. The listing of a product does 
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not release the manufacturer from compliance with the specification require- 
ments. 


—— 


Government Manufacturer’s | Test or Qualification Reference | Manufacturer’s Name and Address 
Designation Designation 








Type MA-1....| 2206X-4-04._.... WADC Memo Report WCLC- | Kolisman Instrument Corp., 80-08 
55-36, 8 August 1955. 45th Avenue, Elmhurst 73, New 
York. Plant: Same Address. 





Senator Bratz. Well, what is the necessity of qualifying again in 
September 1956 ? 

r. Five. Because they made a change in design. The qualifica- 
tion procedures require a requalification when you change design. It 
was an improvement in the design of the instrument. 

Senator Brstx. They were qualified back in the fall of 1955. 

Mr. Fine. Yes, sir. So at the time of this procurement, Kollsman 
was the only qualified source. 

Mr. McInarnay. You have two companies on the same QPL there. 
And it is awfully confusing, I think, because apparently Aerosonic 
did not simultaneously make this improvement. And yet they are on 
the same list. 

Mr. Fine. May I go through it again. Maybe I can clarify this 

int. 

On October 27, 1955, Kollsman was placed on the qualified products 
list for the specific part number. Then 

Senator Brste. Weare talking about altimeters? 

Mr. Fine. Yes, sir—MA-1 altimeter. 

Senator Brste. At that time was Aerosonic qualified ? 

Mr. Fine. No, sir. 

Senator Braue. All right, proceed. 

Mr. Fine. Then on the 19th of September another qualified aad 
ucts list was issued, repeating the Kollsman qualification, and adding 
Aerosonic. That is the August 23, 1956, reference that you made. 

Then on December 7, 1956, there was a third issue of the qualified 
ons list, all to the same specifications—the specification has not 

n changed—in which Kollsman now is listed to their new part num- 
ber, an improved design on their part, and the Aerosonic qualifica- 
tion was continued on this new qualified products list. 

— Bratz. Now, can either you or someone else speak to this 
point 

I am the Aerosonic Corp.—I am Mr. Frank, and I see this QPL— 
which is the qualified products list. I am looking at the list of October 
1955. I see that my competitor is qualified in this particular altimeter. 

Now, what do I do to get on the list—and get some of these altimeter 
contracts myself ? 

Mr. Fine. The provisions of the specification are that the con- 
tractor submit to the Wright Air Development Center three samples 
of this altimeter, and these three samples are subjected to the test 
provision of the specification. And if the instruments satisfactorily 
ue tests specified, the contractor is placed on the qualified prod- 
ucts list. 

Senator Brste. And how long does that take ? 
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Mr. Five. That is variable, depending upon the workload at the 
laboratory, and what problems might be encountered. Normally, I 
would say 90 days. I would say that is a reasonable time. 

Senator Biste. I have not the slightest knowledge as to whether 
this instrument I am holding now is the altimeter we are talking about 
or not, but at least it is an altimeter. If I produced this altimeter 
today, and came over to your shop, when would I know whether it 
was on the QPL? 

Mr. Fixe. I would say roughly 90 days, assuming it passed all 
conditions, 

Now, in this particular case, the first submission of the instru- 
ments did not pass satisfactorily, and they were returned to the 
contractor for rework, and they were resubmitted. And the second 
time they passed. We placed them on the QPL in—this second issue, 
September 1956. 

Senator Bratz. September 1956. 

Mr. Fine. Yes, sir. 

Senator Braie. Does that satisfy you, Mr. McInarnay? 

Mr. McInarnay. Well, he made another remark, and that is that 
Middletown had difficulty with their instruments. Is that true? 

Colonel Matrr. This is true. 

Mr. McInarnay. These are 80,000-foot altimeters; is that what 
you call them ? 

Colonel Mater. That is right. 

Mr. McInarnay. This is 1956. Is that right? 

Colonel Marr. That is correct. 

Mr. McInarnay. I have here a wire from Middletown in which it 
says—and I quote: 

Be further advised regarding the MA-1 altimeter that this headquarters is 
not adequately equipped at the present time to properly test the 80,000-foot 
altimeter. 

Colonel Mater. I did not mean to imply that we had information 
from Middletown on the MA-1. This was on other instruments, not 
the MA~1. 

Mr. McInarnay. What difference does it make in the procurement 
of MA-~1 altimeters what a man does on another item? 

Colonel Mater. Well, it has a very definite bearing. This was a 
state-of-the-art improvement over the previous instrument. They are 
very definitely related. If a contractor would have difficulty on this 
type of pressure instrument, it is reasonable to assume that he would 
have difficulty on one where tolerances were even greater. 

Mr. McInarnay. One further thing about the procurement. of 
10,000 altimeters in 1956: Apparently the Air Force had no difficulty 
in allowing him to bid twice in 1955 and once in January 1956 on a 
lesser quantity of MA~1 altimeters. 

Colonel Mater. Well, this is probably true. I do not believe I was 
in the section at that time. 

I would like to bring this thing back into proper context, and that 
is really that our big and our most urgent consideration here was to 
meet a very urgent delivery requirement at a very high production 
rate. It is most unusual to get up to 1,000 or 2,000 instruments of 
this type per month. And at the time this procurement was under 
consideration, I reiterate that Kollsman was the only qualified 
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source—they were in production, and they were, in our opinion, the 
only source that could meet this delivery requirement. 

These others are extraneous factors, but they did influence our 
thinking. 

Mr. McInarnay. Since this apparently is an unusually large order 
for altimeters, doesn’t it seem it might have been better public rela- 
tions if you had gone to Aerosonic, since they had been allowed to 
bid in the past, and say, “We have an order for 10,000, and we do 
not think you can make it. How about letting us solicit this from 
Kollsman.” 

Colonel Mater. Well, it could have been done. I suppose from a 
public relations standpoint it would have been advisable to do it. 

Senator Brste. I think that is all for 1956. 

Now, you were going to cover the 1957 incident. 

Colonel Mrepserry. Mr. Chairman, may I speak for just a moment. 

Mr. Frank did indicate that he brought this matter to the attention 
of General Rawlings in 1956. That is so. He called General Rawl- 
ings’ office on October 11, some three months after the award of the 
10,000 units. At that time, General Rawlings asked me to discuss 
the matter with him. This is one of the functions that I perform 
for the commander. I am not a part of the procurement team, and 
I can assure you that from the commander’s standpoint, contractors’ 
complaints get a completely independent and impartial review, 

I did look into this procurement. On October 12, Mr. Frank came 
to visit me and told me the same story, in a great measure, that he has 
told here today with regard to the 10,0 )-unit procurement. I looked 
into the procurement. 

I was not too impressed with the fact that he was delinquent in 
some of the other things. However, he was not on the qualified 
products list, and the contract had already been awarded. I did not 
think there was sufficient justification to attempt to terminate the 
existing contract. I felt that our people were right in what they had 
done. 

I did, however, advise Mr. Frank that we were anticipating a large 
procurement in the near future. I assured him that he would have 
an opportunity to submit a proposal on the next one. He was qualified 
by this time, I might add. I said that, in addition to that, I would 
make sure that the next award, or the next procurement, was done in 
increments. At the time that he came in to see me, he stated that he 
could not handle a quantity of 10,000 of them on the delivery schedules 
we wanted. 

I assured him on the next procurement we would go out on our IF B 
in increments, so that a small business firm could submit a proposal 
and have the capability to do the job. 

Mr. McInarnay. And you actually did go out, the record shows. 

Colonel Mepperry. That is correct. The following procurement 
was a split procurement. The total quantities that we had anticipated 
did not ultimately develop. We had at that time planned to retrofit 
a large portion of the fleet with this particular altimeter. That pro- 
gram was subsequently canceled. We have, however, had substantial 
quantities since that time. And I think the record of to whom the 
contracts were awarded speaks for itself. 

Senator Bretr. Very well. You may continue, Colonel Graalman. 

Colonel GraatmMan. The next item that we have in the chronology 
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was the item with respect to the move of Aerosonic from Cincinnati 
to Clearwater, Fla. 

Colonel Mepserry. I think we have not covered the May 1957 
matter to the chairman’s satisfaction. 

Colonel Graatman. Oh, yes, the canceled IFB with the unrealistic 
scheduled item, which Colonel Smith will speak to. 

Colonel Smirn. This is IFB 33-600-57-89. We solicited 51 firms 
with this IFB and we received three proposals. We received pro- 
posals from Kollsman and Aerosonic and Automatic Manufacturing 
Division. Both Kollsman and Aerosonic were nonresponsive, because 
they did not meet the delivery schedules which we had proposed in 
our IFB. 

The Automatic Manufacturing Division of the General Instrument 
Corp., by the way, was nonresponsive due to the fact that we did call 
for a qualified product. The Automatic Manufacturing Division of 
the General Instrument Corp. could not and did not furnish a qualified 
product. 

However, this IFB was for 13,164 instruments. This IFB was 
canceled because of nonresponsiveness on the part of all bidders, 
However, in the interim, we did announce the cancellation of the IFB, 

We then, however, got our requirements changed and scaled down 
from our 13,164 to 4,207. These requirements are generated, of 
course, by our prime air materiel area in the instrument. business, 
This scaling down of those requirements can be due to many things, 
Failure to be able to schedule the retrofit program ; failure to have at 
the time adequate funds which they thought might have been available 
to make these procurements. 

Then, in January of 1957, we mailed our proposal covering the 
4,207. In February we received both the Kollsman quote and the 
Aerosonic quote. We then, of course, requested price analysis and 
FCR’s on both companies. 

The FCR—this is the facility-capability report—on Aerosonic was 
performed by our Atlanta air procurement district. We received a 
conditional FCR, subject to financial clearance. This financial clear- 
ance was granted. This was branted in April of 1957. 

Kollsman also was granted FCR clearance and received final clear- 
ance for the bid. 

This was the first time that Aerosonic had come into the MA-1 
procurement. Aerosonic did request a partial award of this contract 
for 4,207 and was awarded a contract for 1,463 of these units. Kolls- 
man was awarded 2,744 of the instruments. 

I just might add here that normally, when we bring a new producer 
of a new product in and split awards, we do this, and it is our policy 
to do it for two reasons. One, we certainly are always encouraging 
and wanting a second source. Two, this was an opportunity to givea 
contract to small business. 

I just might add that when we do this, normally we do it on an 
80-20 split, with 20 percent going to the new firm coming into the 
business. In this case, as you see, it is 66-33 split, which is larger 
than our normal split when a new producer is coming in. 

I think that is pretty well the story of that procurement, sir. 

Senator Brste. Fine. Then we can move on into the Florida prob- 
lem. I think you can just touch on that briefly, because I think that 
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problem was cleared up by the Judge Advocate General; was it not? 
Colonel Graatman. Yes, sir; I just wanted Mr. Peck to be sure 
and let the committee know that we took the action in a big hurry 
when we found out that our man down at the ground there, on the 

round, felt that this requalification was a requirement of the Air 

orce, irrespective of whether it was a new procurement or whether 
it was a procurement in existence. I might just ask Mr. Peck to 
mention a couple of things. 

Senator Brstz. You may proceed. 

Mr. Peck. What happened on that was that on the 18th of Decem- 
ber quality control headquarters, AMC, in a telephone call to the 
Atlanta air procurement district, advised quality control at Atlanta 
that Aerosonic would be required to requalify their instruments on 
current contracts because of having moved their plant from Cincin- 
nati to Clearwater. 

These instructions were erroneous. The requirement to requalify 
— only to new business. 

e checked this problem with the legal section at headquarters, 
AMC, on the 19th, and got a fast answer that this requirement for 
requalification did not apply to current contracts. That information 
was immediately phoned to Atlanta, transmitted to Orlando, and Mr. 
Barna advised Aerosonic on the evening of the 19th of December 
that the stoppage on acceptances had been rescinded and he could 
proceed. 

However, the record shows that Aerosonic desired that they get 
their requalification through, and WADC gave them this requalifica- 
tion by letter dated January 8, 1957. 

The first stoppage of acceptances was erroneous on the part of the 
Air Force, and on the part of quality control. However, we cor- 
rected it immediately. 

Senator Brste. I think you are probably in pretty much agreement 
on this point. I think Mr. Frank’s testimony was that there was a 
3-day shutdown involving a cost of $5,000 to $7,000 to him—some- 
thing in that neighborhood. I think we can pass on to the next 
incident. 

Colonel GraaLmMan. We would just like to mention, while Mr. Peck 
is here, with respect to the six shutdowns, or what Mr. Frank deter- 
mined to be shutdowns, on the part of the Air Force. 

Mr. Peck. Mr. Frank mentioned that there were—— 

Senator Brstz. May I interrupt you, Mr. Peck, to congratulate you. 
I take it from our witness this morning that his relations with you 
have been unusually cordial and unusually friendly, and he is hopeful 
that possibly we can have more Pecks in the Air Force. And his as- 
sertion may be correct—I do not know. I am glad you are in good 
standing. 

Mr. Peck. It may get me fired. 

Senator Brste. If it does, the Small Business Committee will pro- 
tect you. 

Mr. Peck. Sir, Mr. Frank mentioned that there had been subse- 
quent shutdowns, five or six of them, over a period of time. I want 
to make a point clear. 

Quality control never shuts down production. They stop accept- 
ances, it is true. And in many instances, because we have to stop 
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acceptances, the contractor sees fit to stop production also. But our 
reasons for stopping acceptances are generally quite well founded. 
Some difficulty is found in the product that has to be corrected. And 
these stoppages of acceptance seldom last for a long period of time, 
because, whatever the difficulty is, our Air Force quality control per- 
sonnel] and the contractor’s personnel get into them, get the problem 
resolved, and we resume acceptances. _ 

However, it will happen, not only to Aerosonic, sir, but it will 
happen in almost any company, where they find a deficiency in the 
product, it has to be corrected, they go to work on it and get it fixed 
up. And this is probably what happened in the case of Mr. Frank. 

Senator Bratz. Thank you. Can we proceed. 

Colonel GraatMan. The next was the MD-1 award to Kollsman. 
I think Mr. Frank said we paid $600,000 versus his bid of $500,000, 
which was the one in which he asked for an alternate offer or award 
for a small quantity of some 200 units. Colonel Maier will speak 
to this. 

Colonel Marer. As Mr. Frank related, an FCR was performed at 
his plant on, I think it was, November 28, 1956. Although I was not 
a member of the FCR team, I was asked, since I was in the vicinity 
at the time, to be an advisory member. Mr. Fine and I both par- 
ticipated. 

It developed—I would like to say that the MD-1 altimeter is the 
latest version. There was an advanced version of the MA-1. It was 
a drum-type altimeter, with integral lighting. 

At the time we went down to Mr. Frank’s new plant, the RFP 
was for some 1,390 MD-1 altimeters. Mr. Frank agreed that he did 
not have the items sufficiently developed to meet our delivery schedule, 
and he made an offer that he would like to have an opportunity to bid 
on 290. It was suggested to him at that time that he submit a pro- 
posal for this quantity and he did this. 

Senator Brete. That is what he testified this morning—his com- 
plaint was that that was the last he ever heard of it, that you people 
did not advise him whether you are interested or not interested, or 
the pronosal was reiected or not. Now, what is your answer to that? 

Colonel Mater. He is correct in the statement he made that he was 
not contacted after that time. We will have to admit here again 
that the Air Force was remiss in this aspect of the procurement. I 
would like to explain, however, why he was not given the 290 as he 
had proposed. 

Senator Breie. Now first let me get the record clear. 

He made the proposal—and I would think from his testimony and 
what you say that he had some indication you might be interested. 
But you are telling us that after you took the proposal under con- 
sideration, you made no further contact with him as to whether it was 
acceptable or not acceptable. 

Colone] Mater. That is correct, sir. 

Senator Brnte. I suppose you would agree that you certainly should 
have let him know it was not satisfactory. 

Colonel Mater. Yes, sir; we were remiss in not giving him notifica- 
tion. We take no exception to that. 

The quantity under consideration at the time was 1,390. By the 
time it became time to award the procurement, the requirement had de- 
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teriorated from 1,390 to some 1,276, and there are 114 items—we 
found that by taking the 290 which Mr. Frank had requested, com- 
bined with the 114—— 

Senator Bratz. What was that ? 

Colonel Mater. What I started to say is that the requirement de- 
teriorated 114 units. If we had taken the 114 plus the 290 that Mr. 
Frank had proposed, we would have roughly a fourth less of the re- 
quirement. And it developed that to have considered this we would 
have had to negotiate new prices again. And I believe—as I recall, 
the Kollsman Instrument Co. would have raised their price for this 
lesser quantity. 

Now there is another important factor here that we considered at 
the time of this procurement, and that was that Aerosonic, at that 
time, was being defaulted on two research and development contracts, 
at least one of which included this integral lighting factor, which was 
a very important portion of this procurement for the MD-1 altimeter. 

I do not intend to shift the blame here to anyone, but we did re- 
ceive a completely negative FCR on the Aerosonic Instrument Corp. 
There is no qualification nor mention of a lesser quantity in the FCR. 

The other point is that the Kollsman Instrument Co, had submitted 
samples to the Wright Air Development Center, and that at the time 
this procurement was under consideration, the instruments from 
Kollsman were being tested, and it appeared that they were at least 
close to having an acceptable instrument. 

Senator Biste. The procurement was from the competitor, cor- 
rect { 

Colonel Marrr. Pardon? 

Senator Bisie. The procurement was from the competitive com- 

any ¢ 

Colonel Mater. The procurement was made from Kollsman; yes, 
sir. 

Senator Biste. And did they meet their time schedule in furnish- 
ing the instruments ? 

Colonel Mater. I have no information on that. I think possibly 
Colonel Smith could tell you that. 

Senator Bratz. What was the answer? 

Colonel Marer. I say I do not have the information. 

Senator Bratz. Does anyone here have that information ? 

Colonel Smiru. No, sir. 

Senator Braie. If I understand your explanation of this—and I 
might oversimplify it—at the time that this offer of 290 units was 
made by Aerosonic, the company, according to you, was in default in 
two procurements; is that correct ? 

Colonel Maier. Two R. & D. procurements, which embodied several 
of the salient features of the MD-1 altimeter. 

Senator Briere. Then, first you did not notify him that his offer was 
rejected or unacceptable, and you admit you are at fault there. But 
then you went ahead and made a procurement from a competitive 
company. 

When was the procurement made, and when were deliveries made? 

Colonel Smirn. I think I have this, sir. This award was made 
to Kollsman on February 5, 1957. 

Senator Brste. And this was for 1,276 units. 
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Colonel Smiru. Yes, sir. 

Senator Biste. February 5, 1957, the award was made to Kollsman? 

Colonel Smrru. Yes, sir. 

Senator Brste. Very well. What number of deliveries? 

Colonel Smiru. Well, a total quantity of only 121 were delivered 
against this contract, and at that time the Air Force requested a 
change in redesign of the altimeter. And it became a newly desig- 
nated AAU-5-A altimeter. I do not have the subsequent history of 
that—the deliveries and the history of the follow-on contract on that. 
sir. 

Senator Bratz. Is that procurable? 

Colonel Smirn. Yes, sir. 

Senator Bratz. I wish you would furnish it for the record. 

Colonel Smiru. We would like to furnish that. 

(The information requested was subsequently received, and fol- 
lows :) 

1. This contract called for the delivery of a total quantity of 1,155 instruments 
through May 1959. 

2. Deliveries of the AAU-—5-—A altimeter began in August of 1958 and the con- 
tract schedule provided for 660 altimeters being delivered through February 
1959. Kollsman has delivered a total of 633 altimeters against this requirement. 
Through January 1959 Kollsman was slightly ahead of schedule in their deliver- 
ies. Kollsman will get back on schedule in April 1959, according to our fleld 
procurement office and discussions with the contractor. 

Senator Breie. At the time of the procurement from Kollsman, 
were they delinquent on any deliveries? 

Colonel Smrrn. On this particular contract, sir ? 

Senator Brste. On any others. 

Colonel Smrru. The one I am acquainted with is their delinquency 
in January of this year. 

Senator Bratz. That would be after this time. 

Colonel Smiru. Yes, sir. 

Senator Bratz. I mean, at the time of this procurement, was Kolls- 
man delinquent or in default on any of the procurement contracts that 
the corporation held with the Air Force? 

Colonel Smrrn. I have no knowledge, sir, of that, but may we 
furnish it ? 

Senator Brats. I think it might be helpful, because I just want to 
see how you treat each of these companies. 

I think that is sufficient on this point, colonel. 

(The information requested was subsequently received, and fol- 
lows :) 

1. At the time of the award of this contract, Kollsman held the following 
three altimeter contracts: 

(a) Contract No. AF33(600)-31844, for a quantity of 2,075 altimeters. 

(b) Contract No. AF33(600)-32463, for a quantity of 1,419 altimeters. 

(c) Contract No. AF33(600)-33206, for a quantity of 10,069 altimeters. 

2. Kollsman was not delinquent on any of these contracts. 

Senator Bratz. May we get to the next point ? 

We have a call for a live quorum, and I do not know whether we will 
be able to complete your testimony, but we will do our best. 

Colonel GraatmMan. The next we had was the offer Mr. Frank men- 
tioned to give us the design drawings of his altimeter in order that 
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we could use that design as competition to other firms who might be 
interested. 

Colonel Maier, I think, has the correspondence file on that particu- 
lar offer, and if he could speak very briefly on that. 

Colonel Marer. Mr, Frank did make this very generous offer in 
March of 1957, and I replied to him in a letter in April of 1957, 
accepting his offer. 

e had two companies—the Burton Manufacturing Co., a small 
business, and the United States Gauge Division of the American Ma- 
chine & Metals, who were vitally interested in obtaining these draw- 
ings. 

Lhere is nothing in the record, at least in the written record, to 
indicate that these drawings were ever furnished. However, there 
is a note in the file, placed here by Mr. Lester Lawrence, a buyer in 
the instruments section, stating that he received information from 
Mr. Nash, in the instrument laboratory, stating that Mr. Frank was 
willing to consumate a transaction with Burton only on the followin 
basis: One, that it must be a package deal for both types, MA-1 an 
MD-1 altimeters. 

Senator Brete. These are conditions placed on you by Aerosonic? 

Colone] Mater. Yes, sir. And, two, that Burton must pay a flat 
fee plus a royalty at the rate of 3 percent. Now, you will recall in 
his testimony this morning he indicated that there were no strings 
attached to his offer. 

Senator Bratz. That is what he says here. 

Mr. McInarnay. I wish you would run that down, because I have 
asked Mr. Frank about that, and he says it is absolutely not true. 
I would like to find out how that got into the file. 

Senator Brstz. There seems to be a little variance. Will you take 
a look and run it down? I understand you to say that his penciled 
notes placed in the file—by whom ? 

Colonel Mater. Mr. Lester Lawrence, who was the buyer for the 
altimeter. 

Senator Biste. Explain “buyer for the altimeter.” 

Colonel Mater. Mr. Lawrence was in the Instruments Section. As 
you are aware—— 

Senator Braise. Instruments Section of the Air Force? 

Colonel Mater. Yes, sir. We are usually set up with a contracting 
officer and several buyers. The buyers are usually—usually handle 
certain types of equipment. And Mr. Lawrence happened to be the 
buyer for altimeters. 

Renator Brstz. Does he sign this note? I mean, as a lawyer, it 
looks to me like this is rather a self-serving document. 

Colonel Mater. Well, unfortunately it is not signed. It is just 
placed in here and identified as his handwriting. And Mr. Lawrence 
unfortunately 

Senator Brrr. Is it dated ? 

Colonel Mater. No, sir. He had a heart attack, so we could not ask 
him for the information. 

(The information requested was subsequently received, and 
follows :) 





1. The contractor states that in April 1957 he offered a complete set of draw- 
ings and engineering data of his MA-1 altimeter to the U.S. Air Force, without 
any strings attached whatsoever, so that the Air Force could find other sources 
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to make this instrument (reference p. 46 of the transcript). The Air Force gave 
testimony that this gratuitous offer on the part of the contractor was accepted 
in writing by letter to the contractor dated April 16, 1957, which letter was 
read into the record and appears in total in the report of proceedings. At thig 
time the Air Force knew of two companies who were interested in obtaining 
these drawings, namely the Burton Manufacturing Co., a small business, and the 
U.S. Gauge Division of the American Machine & Metals Co. 

2. In further testimony by the Air Force, from the buyer’s correspondence 
file, relating to the offer on the part of the contractor it was pointed out that 
there was no indication that the drawings were ever furnished to any con- 
tractor by Aerosonics. There was however, an undated and unsigned note 
placed in the file by Mr. Lester Lawrence, buyer in the Instrument Section 
stating that he received information from Mr. Nash, in the Instrument L«bora- 
tory, that Mr. Frank was willing to consumate a transaction with Burton 
only on the following basis: 

(1) That it must be a package deal for both types, MA-1 and MD-1 alti- 
meters, and (2) Burton must pay a flat fee plus a royalty at the rate of 3 per- 
cent. 

3. Counsel for the committee stated that he had asked Mr. Frank about the 
conditions as stated to have been placed on the Burton Co. and that Mr. Frank 
absolutely denied the truthfulness of same. It was evident that a variance as 
to the facts was an issue, therefore, the chairman asked the Air Force to take 
a look and run the matter down. 

4. It is believed that a clarification as to the circumstances which lead 
Mr. Lawrence to place the penciled note in his file is necessary. In this con- 
nection Mr. Nash was considered the person who might contribute most to a 
clarification of the matter since he was indicated as being the one who furnished 
the information contained in the penciled note. A signed statement by Mr. 
Nash is furnished as exhibit No. 1, which sets forth the facts as pertains to his 
actions and clarifies the basis for the penciled note having been placed in the 
buyers file. 

ExuHisitT 1 
MarcH 27, 1959. 

In response to request for a statement relative to a conversation between 
Mr. Mendelsohn of Burton Manufacturing Corp., and Mr. Nash of WADC and 
information pertaining to that conversation which was verbally given to Mr. 
Lawrence of Procurement Division, the following memo of record is offered. 

During early part of 1957, probably in the time period of March-April, Mr. 
Mendelsohn verbally asked the writer for an opinion as to the feasibility of 
using the Aerosonic Instrument Corp. drawings to fabricate altimeters. 

During this conversation Mr. Mendelsohn mentioned that he had contacted 
the Aerosonics Corp. and that the deal offered to him was to include both MA-1 
and MD-1 altimeters and that a royalty fee would be charged. 

The writer so informed Mr. Lawrence of the Procurement Division. 

It is desired to point out that the above memo represents, to my best recol- 
lection, the conversation which transpired between Mr. Mendelsohn and myself. 


W. F. Nasa. 

A true copy: 

WiLLIAM H. Harrett, Colonel, USAF. 

Senator Bratz. I am not trying to trick anybody or anything else. 
I am only trying to get the truth and the real facts in this case. What 
I am interested in primarily is, Do you have anything in writing and 
of record, acknowledging receipt of the offer of these maps and 
drawings ? 

Colonel Mater. No, sir; there is no record of the drawings having 
ever been furnished. 

Senator Bree. Do you have any record of having written to Aero- 
sonic and indicated that there were two possible companies interested 
in this? 

Colonel Mater. Yes, sir; I have a copy of the letter right here. 

Senator Bretz. What is the date of that letter ? 

Colonel Marer. April 16,1957. It is signed by me. 
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Senator Bree. And that is addressed to Mr. Frank. 

Colonel Mater. Addressed to the attention of Mr. Herbert Frank. 
Senator Brstz. Why don’t you read that ? 

Colonel Mater (reading) : 


Dear Mr, Frank— 
this letter is dated April 16, 1957. 
Reference your letter of March 8, 1957— 


I would like to explain the delay here. We ran this through our 
Judge Advocate General 

Senator Brste. I’m sorry—I must get over to the floor immediately. 
We will stand in recess until 3:30. I am hopeful that I can be back 
at 3:30. We will recess until that time, and possibly can clear this 
up this afternoon. 

(Whereupon, at 3:15 p.m. a short recess was taken.) 

(After rolleall, 3:40 p.m.) 

Senator Brste. We will reconvene, gentlemen. 

I would like at this point to insert in the record a letter dated 
February 5, 1959, from this committee to the Small Business Ad- 
ministration requesting information on experiences of SBA with 
Aerosonic Corp. from January 1, 1954, to February 5, 1959, together 
with SBA reply thereto. 

(The correspondence referred to follows :) 





U.S. SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
March 8, 1959. 
The Honorable WENDELL B. BARNES, 
Administrator, Small Business Administration, 
Washington, D.C. 

Dear Mr. BARNES: I would appreciate being informed of the experiences of 
your Agency with Aerosonic Corp., formerly of Cincinnati, Ohio, and now of 
Clearwater, Fla., from January 1, 1954, to the present date. 

If at all possible, would you be good enough to furnish this information to me 
prior to March 15, 1959? 

With best wishes. 

Sincerely yours, 
JOHN SPARKMAN, Chairman. 





SMALL BUSINESS ADMINISTRATION, 
Washington, D.C., March 138, 1959. 
The Honorable Joun SPARKMAN, 
Chairman, Select Committee On Small Business, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR SPARKMAN: I have your letter of March 3. 1959, asking that you 
be informed of the experiences of this Agency with the Aerosonic Corp. of 
Clearwater, Fla. 

We have records of eight instances of the needs of this company for Small 
Business Administration assistance in connection with Air Force procurement. 
It would be well to relate some background information with regard to the or- 
ganization. The Aerosonic Corp. was formed June 8, 1953, in Cincinnati, Ohio, 
to succeed to the business of Instrument Engineering Co. In 1957 all activities 
were discontinued at Cincinnati and moved to buildings constructed at Clear- 
water, Fla. Two subsidiary entities were formed in 1958. 

Our first record of experience with this company is dated March 17, 1955, 
when a referral was made in connection with a rejection of bid by the Air Ma- 
teriel Command, Wright-Patterson Air Force Base, Dayton, Ohio. The concern 
was then located in Cincinnati. The company applied for a certificate of com- 
petency, procedures were bypassed by the procuring agency, and contracts were 
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awarded elsewhere. SBA intervened, and the company was awarded a com- 
promise contract for an additional requirement for a like amount. SBA re- 
ceived a letter of commendation dated May 11, 1955, from Mr. M. C. Copens, 
sales manager. 

The second instance was in connection with a procurement for altimeters, 
and the case was referred to this Agency on January 10, 1957. The record shows 
that the company voluntarily withdrew its application for a certificate of 
competency on January 15, 1957. 

The third instance was in connection with a Wright-Patterson procurement for 
air speed indicators. The case was referred on January 25, 1957. The company 
was advised of their privilege on applying for a certificate of competency, but 
did not choose to file. Weclosed the case out February 1, 1957. 

The fourth occasion was a referral dated June 3, 1958. The company bid 
$347,470 on an Air Force contract for MA-1 altimeters. The records show that 
the company withdrew its application for a certificate of competency on June 13, 
1958. 

The fifth referral was on June 30, 1958, for a similar procurement totaling 
$70,500. The firm declined to file for a certificate of competency and the case 
was closed the same day. 

The sixth occasion was an application for a certificate of competency dated 
August 7, 1958, in connection with an Air Force procurement for MA-1 altim- 
eters. The bid price was $274,522. This agency issued a certificate of compe- 
tency on behalf of the company August 15, 1958. The certificate called for a 
review of the capacity and credit of Aerosonic if the contract was not awarded 
by the Air Force within 60 days. We understand that the Air Force did not 
have funds for this procurement during the 60-day period and did not make the 
contract award. We then asked for a review of the company’s capacity and 
credit October 21, 1958. This survey determined that as of September 30, 1958, 
the company was delinquent on 1,136 altimeters, but had delivered 783. There 
was a meeting at Wright-Patterson Air Force Base on October 29 and 30, 1958, 
to discuss the delinquency and a possible schedule revision. Mr. H. J. Frank, 
president of Aerosonic, advised Small Business Administration that he had been 
called to be present at the meeting. The Air Force advised our SBA repre- 
sentative at Wright-Patterson that it was decided not to revise the schedule. A 
decision was reached by this agency not to renew the certificate of competency 
because we had no basis on which to believe production could be increased to 
prevent delinquency and possible default action. We advised Wright-Patterson 
on November 5, 1958, that no objection was raised to their rejection of the bid of 
Aerosonic on procurement IF B-33-600-58-261. 

The seventh referral was dated October 1, 1958, on another procurement for 
MA-1 altimeters on which the bid was $59,140. After a thorough investigation 
of Aerosonic production capacity as compared to workload and production plans, 
it was determined at the regional level that Aerosonic could not meet the deliv- 
ery requirements. The Regional Director under delegated authority decided 
that he had no alternative but to deny the certificate of competency for that 
procurement. The regional director, in his letter dated November 18, 1958, in- 
vited the company to call on SBA for future assistance, but denied a certificate 
of competency. 

The eighth referral was dated October 30, 1958. A review of the company 
production status on November 13, 1958, brought out that of 6,286 instruments 
the company had contracted to produce, only 814 were shipped at that date. 
Deliveries were seriously behind schedule. We reluctantly denied the last 
request for a certificate of competency. 

I hope that the information in this letter will be sufficient for your needs, but 
do not hesitate to call on me should further details be required. 

Sincerely yours, 
WENDELL B. BaRnEs, Administrator. 


Senator Breve. I think, Colonel Maier, you were presenting an 
April 16 letter to Aerosonic. Will you read that into the record, 

lease ? 

Colonel Mater. It is dated April 16, 1957, addressed to Aerosonic 
Instrument Corp., in Clearwater, Fla., attention, Mr. Herbert Frank, 
subject, the MA~1 altimeter. 


Dear Mr. Frank: Reference to your letter of March 8, 1957, subject, MA-1l 
altimeter, this headquarters has advised several potential sources of your offer 
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to make available MA-1 production drawings and engineering data at no cost 
to the Air Force. 

To date, the Burton Manufacturing Co. and the U.S. gage division, American 
Machine & Metals, Inc., have expressed great interest in your offer. Accord- 
ingly, it is requested that six sets of production drawings and engineering data 
be made available to this headquarters, attention MCPEA~I, at the earliest 
possible date. 

Your generous offer is greatly appreciated since it will further supplement 
the constant efforts of this headquarters to establish a broad production capabil- 
ity for times of emergency and simultaneously facilitate the stimulation of a 
healthy competitive condition in the industry. 

Sincerely yours, 
C. L. Mater, Major. 

Senator Brsix. Colonel, I think you started to explain before the 
recess—will you give an expl: unation of the purpose of the letter ? 

Colonel Marer. As you will recognize, sir, this was a most unusual 
offer, and we thought it advisable to coordinate the letter through 
our Judge Advocate General’s department. This was done, and no 
one could see any objection. Accordingly, this letter was written. 

Senator Biste. Very well. Let’s get along to the next incident. 

Colonel GraatMan. Mr. C ‘hairman, the next incident we have is 
with respect to the progress payments and our requirements on that, 
which will be handled by Mr. Jarmuth, whom I think Mr. Frank has 
mentioned in his testimony. 

Mr. Jarmutu. Thank you. Mr. Chairman, we have on a good 
many occasions granted financial approval to this company. As a 

matter of fact, to my knowledge, there has never been a denial of this 
contractor from a financial st andpoint. 

There was one denial back in January 1957 where no progress pay- 
ments were requested. But it was done by the Air Materiel area. 
However, we asked for a rework on that and finally got it into head- 
quarters, AMC, where it was reversed and approved. 

The contractor was given approval of progress payments on at least 
five occasions to my knowledge, although very little, if any, use was 
made of them by the contractor. 

I might mention this also; he mentioned the letter put out by the 
President concer ning progress payments to smi all business. That was 
reiterated in Air Force letter 70- 4, dated October 10, 1956, to the 
effect that no small business contractor be denied an Air Force con- 
tract by reason of a need for progress or advance payments, pro- 
vided he had been determined by preaward survey to be otherwise 
competent and capable of satisfactory performance. 

This preaward survey, of course, would include his ability or the 
ability of any contractor to perform financially even if he had prog- 
ress payments. 

Progress payments will provide up to 75 percent of the cost, it will 
provide up to 75 percent of the incurred costs. However, the con- 
tractor would still be faced with the financing of the balance himself. 

We also have basic Army, Navy, Air Force joint regulations which 
provide just what I have’ mentioned ; that a contractor must be fi- 
nancially able to perform with progress payment before he should be 
awarded a contract. This is specifically set forth in paragraph 204 
of the AFR Regulation 173 13 which also is a—is the joint three-Serv- 
ice regulation. 

At the time of the procurements that Mr. Frank was mentioning, 
which were in July and August of 1957, at the time the FCR’s were 
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run, he had a working capital in his business of—according to his own 
figure—only $8,500. At that time his backlog, together with the al- 
most $700,000 of procurement for him, would have amounted to sub- 
stantially over a million dollars. So that even with the progress pay- 
ments, our best judgment was that he could run into difficulties, 
financially, with only a reported $8,500 of working capital; that sub- 
sequently went into a red figure. 

So at that time it was considered that he should add additional 
working capital into his business to the extent of around $100,000. 
A letter was prepared by the Deputy Director of Procurement and 
Production to that effect, to which Mr. Frank agreed, and subse- 
quently he not only put in the $100,000 that was suggested, but put in 
$200,000 in a bond issue, plus an additional $50,000 in additional 
equity financing. 

As a result, we gave clearance on all of those contracts, and as I 
have mentioned earlier, he has never been turned down, to my knowl- 
edge, financially, for a contract. 

Senator Bratz. May I interrupt to clear up a point? 

I followed you up to this point, but I understood Mr. Frank—and 
I am reading from his prepared statement—After we arranged for 
financing, we never received the contracts.” 

Mr. Jarmuru. He received financial approval. He received those 
contracts. 

Senator Brste. My understanding was you insisted he improve his 
cash position and felt he wasn’t justified in receiving the progress 
payments until he had raised somewhere in the neighborhood of 
$200,000. He says, after doing all that, pursuant to your request 
and suggestion, complying with your request and suggestion, he did 
not receive the contract. Is that true or is that not true? 

Colonel Smirn. I havea list of the contracts. 

Mr. Jarmuru. These were all approved financially on October 9. 

Senator Bratz. October 9, 195 

Mr. Jarmutu. Seven. There is one contract for 3,229 altimeters, 
$436,000. There was another one for—— 

Senator Brste. What was the date of that approval? 

Mr. Jarmuru. They were all approved October 9, from a financial 
standpoint. 

Then the second one was for $196,000 for 2.282 indicators. The 
third one was for $10,000, for 339 MA-1 indicators. And the fourth 
one was for 321 altimeters, $45,440. He received financial clearance 
on every one of them. 

Senator Bratz. What was the total value of those contracts? 

Mr. Jarmutu. I haven’t added them up. 

Senator Brste. Do I understand you fully awarded those con- 
tracts ? 

Mr. Jarmoutu. He received financial clearance on them. That is as 
far as I go here. 

Senator Brere. I understand that after he gets his financial house 
in order, after these assurances, he does not receive the contract. Did 
he or did he not get the contract ? 

Colonel Graatman. It appears, Mr. Chairman, that without the 
contract numbers present, Colonel Smith cannot determine whether 
or not he did or didn’t. We will furnish that a little later. 
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Senator Briere. Please do, because it seems to me that the complaint 
is that, after he put his financial house in order, after he improved his 
cash position and had been encouraged to do so and was cleared 
financewise by you people, he did not receive the contracts. I think 
that is a thing we should 

Colonel GRAALMAN. We will furnish that, Mr. Chairman.? 

Mr. Jarmuru. There were financial clearances on those. 

Now, at that time, on November 18, 1957, we received—rather, a 
letter was sent from the Office of the Auditor General, which I might 
mention is under a controller, Air Force, not subject to AMC. 

The auditor wrote the chief of the Orlando Air Procurement Office 
as follows, that in accordance with a verbal request of November 12, 
1957, an examination has been made of the contractor’s accounting 
system to supplement information required to complete question 5 of 
the FCR. That question has to do with the ability of the company’s 
accounting system to account for progress payments. 

He said that, based on the finding the contractor’s standard cost 
system is considered adequate for recording cost upon regularly 
stocked items but not considered accurate enough for approving 
progress payments on a particular contract, it is recommended that 
the contractor set up job orders to accurately accumulate costs which 
will adequately permit administration of the type contract proposed. 

The installation of job orders was discussed with the contractor’s 
controller, who offered to carry out the plan, but he should have been 
notified of that requirement by the administrating contract officer. 

Then—that was on November 18, 1957—on July 8, 1958, there is 
another letter from the Auditor General to the Chief of the Florida 
Air Procurement Office, in which he stated that : 





As requested in your letter dated June 30, 1958, a review was made of the 
subject contractor’s accounting system to determine if the job order cost system 
has been installed as recommended in our audit and agreed to by the controller 
of the corporation. The review of the contractor’s accounting system disclosed 
that the contractor had not complied with the recommendation offered in the 
above-mentioned audit report. 


The controller stated that a job order cost system had not been installed 
because the contractor had not needed progress payments and because man- 
power had not been available to install and operate such a system. 

The controller informed the Air Force auditors that a job order 
cost system would be installed in the event a progress payment was 
contemplated. 

After the contractor put his house in order, his financial house in 
order to the point where he could have accepted contracts with pro- 
gressive payments, there is no record, as I mentioned earlier, of any 
rejection of his company. 

And of the progress payments, the only progress-payments request 
that he made that was not approved were, I think, one or two of 
them were so-called unusual type progress payments which required 
the exhaustion of all other forms of financing before they are eligible 
for these. And, of course, with $200,000 of additional capital from 
the bond issue and the additional stock, that was not required. 

Senator Brete. Thank you, Mr. Jarmuth. You are talking about 
financial clearance, and you were willing to give him the green light 
performancewise, financially. But he has said that he did all that 
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and did not receive the contracts. We will ask the staff, after we 
recess, to clarify that point. 

(The information requested was subsequently received, and fol- 
lows :) 

1. Following are listed the four planned procurements for which Aerosonics 
Was granted financial clearance, and the actions taken by the Air Force in 


each case. 
(a) IFB 33-600-58-135 for a quantity of 3,229 altimeters for a total cost of 


$436,000. 

Air Force action: Due to a reduction in requirements, this procurement, 
when awarded, totaled 1,159 altimeters. This procurement was awarded to 
Aerosonics on Contract AF33 (600 )—-36720 for a total amount of $150,895. 

(b) IFB 33-600-58-77 for 2,229 airspeed indicators for a total cost of 
$196,000. 

Air Force action: This procurement was awarded to Aerosonics under 
Contract AF 33(600)-35876 for a total amount of $196,542. 

(c) IFB 33-600—-57-233 for 339 indicators at a cost of $10,000. 

Air Force action: This procurement was awarded to Aerosonics under 
Contract AF33(600)-85879 for 382 cabin pressure indicators in a total 
amount of $10,139. 

(d) IFB 33-600-57-308 for 321 altimeters at a cost of $45,440. 

Air Force action: The requirement for this procurement was cancelled 
and no procurement made from either Kollsman or Aerosonics. 

2. In summary, Aerosonics was awarded three of the four procurements under 
consideration at the time the Air Force asked Aerosonics to improve their 
financial condition. There was no award on the fourth planned procurement 
due to the requirements having been canceled. 


Colonel Graatman. The next point I have is Mr. Frank’s statement 
with respect to the certificate of competency we allowed to lapse. 
Colonel Smith will address himself to that. 

Colonel Smirn. We are talking about IFB 33-600-68-261. 

On June 13, this was opened, with Aerosonic being the low bidder 
on 2,160 units. We then again, following our procedures, requested 
an FCR. This FCR came back to us on August 1, 1958, and again 
was a negative FCR, based on his unsatisfactory performance on our 
contracts. 

The FCR—I do not have the details—also quoted that this was 
based on inadequate engineering. 

Senator Bratz. Didn’t you testify to the very same point at the 
beginning of your presentation ? 

Colonel Smirx. Not on this particular contract, sir. 

Senator Breuer. Is this the one where he claimed he had five— 

Colonel Smiru. No, sir; this is not the one. 

On August 15 the Small Business Administration issued a certificate 
of competency, COC-V-88. This certificate of competency had an 
expiration date of October 15. This is a very short expiration date. 

The certificates of competency are issued for various times, and 
sometimes relating to specific types of procurement. We have cer- 
tificates of competency that can be issued for a year. Some are is- 
sued to a company for only certain types of work, such as research 
and development efforts. 

This was extremely short, because our normal procurement process- 
ing in this area and the standard against which we were judged, at 
AMC, is 120 days. So we knew we would have trouble getting 
this procurement within this time limit. : 

Also, our contracting people and our buyers at the buyer level still 
felt strongly that this certificate of competency should not be ee 
So at that level they appealed to our next higher level in AMC. 
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Senator Biste. You mean your Air Force people felt that the COC 
should not be given ? 

Colonel Smiru. Yes, sir. And appealed that, not back to SBA but 
to our next higher level of supervision at AMC. This was denied. 
In other words, our higher headquarters felt that they would not 
appeal to SBA to reverse their decision on this COC. 

However, during this whole period our procurement processing 
was going along to the extent that on October 13, I did have, or our 
people had processed by that time what we call an administrative 
commitment document which is from our financial people allocating 
the money to us to proceed with letting the contract. And this ad- 
ministrative commitment document was processed, was in our hands, 
and it was for the amount of the Aerosonic bid, $264,522.50. 

I point this out merely to show that our procurement people were 
going on with their processing to make it possible to award this con- 
tract to Aerosonics. 

However, we did then request SBA, the Small Business Adminis- 
tration, for an extension, realizing that we could not process this and 
get it into contract within the 2 days remaining. SBA determined 
that they would not renew this COC. And in their registered letter 
to us interposed no objection to the rejection of the Aerosonic bid and 
did not renew the COC. 

On November 19, I think, if I recall, I think Mr. Frank mentioned 
that'3 days after the expiration of his COC, the date—— 

— Brsie. I think he said 14 days after the expiration of the 
Coc. 

Colonel Smirn. The first date was October 15. The contract was 
awarded November 19, to Kollsman. That was contract 38591 for a 
total price of $327,780. 

I should point out, too, I think, Mr. Chairman, that we do have, 
right within our own area, there at AMC, a small business specialist 
that is available to all of our small business contractors. 

Senator Brste. It appears to the Chair that there is something 
there that isn’t quite right. Here is a man who has a certificate of 
competency that expires before the mechanics of procurement are 
effective, and he asks for an extension and SBA doesn’t ratify the 
extension so he can get the procurement. 

I should think that that is something this committee should look 
into very, very carefully. There must be an explanation for that, but 
it isn’t apparent to me right now. 

I think that’s all the questions I have, Colonel. 

Colonel GraaLtMan. All right, sir. The next item I have is in re- 
spect to Mr. Frank’s comment on our inspection procedures within 
the Air Force of certain detail parts in the production line which 
caused his production to break down and cause unnecessary loss of 
money. 

Mr. Ryall is here. He is the quality-control man for the Air Force 
in the contractor’s plant. 

Mr. Peck. At Orlando. 

Colonel GraaLMAN. At Orlando. He will speak to that. 

Mr. Ryauu. Iam Mr. Ryall, Senator. 

When we were notified by Middletown that the altimeters shipped 
to them by Aerosonic were unsatisfactory, it was necessary for us to 
explore all of the areas of the altimeters to determine what could be 
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causing the defects. One of these areas would be the detail parts, of 
course, the small parts that make it up. 

My purpose in sending Mr. Barnard down to Aerosonics was to 
assist the Air Force quality-control personnel at that plant, because 
they would not have sufficient time on their own to completely cover 
the small parts, and to expedite the action; Mr. Barnard was sent down 
for 30 days. 

During his visit it was found that the contractor’s system did not 
preclude | the possibility of rejected or salvaged parts getting into new 
instruments. 

Through an error in the contractor’s assembly, some rejected parts 
were actually picked up and put into the assembly area. When that 
was brought to Mr. Frank’s attention, he immediately corrected it by 
putting scrap boxes around the plant where the scrap could be depos- 
ited and the parts brought back into the inspection area for rework 
and reinspection rather than going into the assembly. 

We had no knowledge as to whether the parts that were in the as- 
sembly area had been thoroughly inspected by the contractor, because 
in many instances his inspection records did not indicate these small 
parts had been inspected. Naturally, we required evidence that the 
parts had been inspected before they were assembled by the con- 
tractor’s men and by ours. 

The errors we found were minor. We found instances where the 
drawing and the parts did not agree, probably due to the fact that the 
drawings were not brought up to date. We found no serious dis- 
crepancies which would be attributable to the failures of these altime- 
ters. The failures were minor. 

Now, Mr. Frank said he was not given a report at the end of Mr. 
Barnard’s tour of duty, which is true, because as the defects were 
found, as the questionable areas were found, they were brought to 
Mr. Frank’s quality-control people’s attention and they were cor- 
rected immediately by Mr. Frank’s people. So, actually, the reports 
were presented as the instances were found and corrective action was 
taken. 

Senator Breite. Thank you. 

Colonel Graatman. The next item we have is concerning Major 
Muir, who is in quality control at the Middletown materiel area. I 
think Mr. Frank alluded to Major Muir, to his trip down to Clear- 
water. I would like him to speak to that. 

Major Morr. Mr. Chairman, I went to Clearwater in April of 1958 
with two technicians at the request of the Aerosonic Corp. to attempt 
to discover or assist them in their testing procedures and looking at 
their test equipment to be sure that Middletown and Aerosonic were 
in agreement with each other in their testin«. 

Mr. Frank has indicated that I have referred to his facility as “It 
stank.” I don’t remember making any such statement. I believe he 
wasinerror. I hadn’t seen his facilities. 

Senator Bretz. You say you had never seen them ? 

Major Morr. I had not prior to that time. 

Senator Brste. And what do you say now? 

Major Murr. I think, as a matter of fact, we were quite pleased 
with it from a facilities standpoint. It is quite clean. I would say 
it is well within the industry manufacturing-facilities requirements. 

Senator Bretx. Did you tell him that? 
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Major Morr. Yes, I believe we did. 

Colonel GraALMAN. The next item we have, Mr. Chairman, is with 
respect as to the proposed change that came about with respect to 
the packing, packaging requirements. 

Subsequently, this new requirement for packaging was canceled 
or rescinded. I think Colonel Smith can speak to that very briefly. 

Colonel Smrrnu. Mr. Chairman, our Middletown people felt that 
the packaging was not sufficient and that additional cushioning should 
be added. They met at Aerosonic Corp. on July 8, 1958, to discuss 
this. Mr. Peck and Mr. Cochrane, our administrating contracting 
officer, and Mr. Frank were present at that meeting. 

When this was decided at that meeting that more cushioning should 
be added, from a contractual standpoint at AMC we again—and by 
“we” I mean our procurement people—then asked for more informa- 
tion on this particular item, since our specification does specify the 
amount and kind of packaging that will be used in the instrument. 

After a meeting at AMC with the quality control people, we de- 
termined at that time that the packaging as specified in the spec was 
adequate, and the contractor was so notified. 

Colonel GraaLMAN. With respect to any costs that might have been 
incurred by the contractor in carrying out the verbal direction, the 
contracting officer, as such, under our procedure, cannot, of course, 
allow the contractor to be reimbursed for this, inasmuch as it is not a 
contractual obligation on the part of the Air Force. 

However, there is an avenue of relief which the Congress has 
granted by which he can present his claim, Public Law 804, and pre- 
sent his claim for any cost that might have been incurred through any 
action on the part of the Air Force, verbal action which we can do. 
The contracting officer cannot and is not permitted legally to accept 
those costs. 

Senator Brste. Thank you, Colonel. 

I regret that my commitments make it necessary to terminate the 
hearing at this time. 

It is this committee’s interest to get to the bottom of these prob- 
lems as here presented by small businessmen. I think that, after we 
have called the record, there may be other questions that will suggest 
themselves. There are questions that may be answered by correspond- 
ence, or it may be necessary to call some of you back. I don’t think 
we need this complete battery. 

I do want to commend Mr. Frank for presenting this problem to the 

committee. It is this type of thing that is helpful. I am convinced 
that the role of the small businessman in this world of business in 
attempting to get some type of Air Force contract is very difficult. 
[ realize that you men have obligations and regulations that make 
your problem somewhat difficult. 
_ This committee, as I visualize it, is here for the purpose of seeing, 
first, that. the small businessman does get a fair share of—in this par- 
ticular instance—the Air Force dollar. I think we are chargeable 
under the law of the land to assist him in getting a fair share of the 
taxpayer’s dollar. 

There are inherent problems, of course. And here, I think, Mr. 
Frank has made a worthwhile contribution; the very fact that he has 
been battling such an array of talent as you have here, I think is com- 
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mendable. It isn’t easy, I think, when a small businessman, without 
resources and with the limitations that are imposed by small business 
just by its very nature, goes into contest with giants. 

We are here to try to make that a little easier for him, in conformity 
with the law; and to make the law helpful. 

I want to thank each of you men. This meeting is not adjourned; 
it is recessed, either subject. to the call of the C hair or to our eliciting 
further information from you and from Mr. Frank after the staff has 
carefully culled this record. 

With that, we will stand in recess. You are under no particular 
admonition to stay here in the Washington area. I don’t know to 
what date we will recess, but we will give you proper notice of it. 

Colonel Graauman. Mr. Chairman, do we understand that it will 
not be possible, because of our people who travel, that it will not be 
possible for us to resume tomorrow morning and complete the 
hearing ? 

Senator Brere. I think that is out of the question because of the 
scheduling of another hearing. I am afraid it is going to be very 
difficult. 

I think there are many points we haven’t touched here, and I cer- 

tainly don’t want to hold you under any type of request that you be 
present. at any particular time. I think we can clear up whatever 
questions have not been cleared up today by correspondence and with- 
out the need of your appearing before this committee. If we decide 
there are areas we can’t properly cover otherwise, we w ill give you 
sufficient notice. I see no need at all for any of you remaining at this 
time. 

Colonel Graarman. Thank you, Mr. Chairman. We will, then, 
get with your staff to see what additional information we might be 
able to give on any points that we have, and furnish it in writing and 
be subject to call if you desire that. 

Senator Brsie. With that, we will stand in recess. 

Thank you very much. 

(Whereupon, at 4:15 p.m., the committee recessed subject to the 
call of the Chair.) 
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FRIDAY, MARCH 20, 1959 


U.S. Senate, 
SeL_ect CoMMITTEE ON SMALL BUSINESS, 
SUBCOMMITTEE ON GOVERNMENT PROCUREMENT, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 457 
Senate Office Building, Senator Jennings Randolph, presiding. 

Present: Senators Randolph (presiding), Engle, Williams, Moss, 
and Scott. 

Also present: William T. McInarnay, staff counsel, William D. 
Amis, and John L. Anderson, professional staff members. 

Senator Ranpourn. This is the second day of a 2-day hearing which 
the Subcommittee on Government Procurement is holding. The 
Select Committee on Small Business is considering specific problems 
which have been encountered, in this instance, by two small firms in 
connection with their efforts to obtain and perform defense contracts. 

Yesterday, the subcommittee was privileged to hear the testimony 
of H. J. Frank of the Aerosonic Co., who came from Clearwater, Fla. 
In conjunction with his statement, the committee also heard repre- 
sentatives of the Air Force. 

Today, we shall have the opportunity to listen to Charles Hastings, 
of the Hastings-Raydist, Inc., of Hampton, Va. Mr. Hastings, if 
you are prepared to give your testimony, we ask you to come to the 
table and proceed. 


STATEMENT OF CHARLES HASTINGS, PRESIDENT, HASTINGS- 
RAYDIST, INC., HAMPTON, VA.; ACCOMPANIED BY H. ARTHUR 
SAMET, VICE PRESIDENT AND TREASURER 


Mr. Hastines. Gentlemen, may [I first introduce myself and ac- 
quaint you briefly with my background, the background of my com- 
pany, Hastings-Raydist, Inc., and my reasons for being before you 
this morning. I have a prepared statement; however, I would ap- 
preciate it if you would ask any questions that you care to and inter- 
rupt me at any time if you feel that it is not fully explained. 

My name is Charles Hastings. I am president and chief engineer 
of Hastings-Raydist, Inc., of Hampton, Va., a company primarily 
engaged in the development and manufacture of electronic instruments 
and equipment. I appear today before this committee, not seeking 
any Government work or contracts. I am not seeking any aid or 
assistance in any matters which I have heretofore handled for or with 
the Government agencies. On the contrary, I appear as a citizen to 
advise you of some of the unfortunate experiences our company has 
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had; the faults and weaknesses that I believe exist in the present sys- 
tem of contracting for research and development, and to explain my 
conviction that under the present laws, rules, and regulations, it is 
almost impossible for a small company to execute advantageously such 
contracts. Furthermore, that under these cost-type contracts, small 
business cannot effectively perform for the Government so as to bring 
about the desired efforts in the defense program. 

I have been asked to appear before this committee this morning, 
apparently, because of my very deep convictions that Government 
business as a whole is not necessarily good for small business firms 
and that major modifications in the present laws and regulations 
are necessary to correct a situation which at present is damaging 
both to small business and to the defense effort of this country. 

I was recently approached by a representative of the Small Busi- 
ness Administration, who urged the participation of our company 
in Government research development work and offered to assist us 
in obtaining contracts of this nature. When I outlined our experi- 
ences and the reason for these convictions, he was so shocked that 
I was requested to elaborate on them. 

Subsequently, I was requested by the Senate Committee on Small 
Business to appear at this hearing to present our experiences, views, 
and conclusions. 

Some of our experiences would unquestionably be shocking and 
unbelievable to many people. They would not be unbelievable, 
however, to most small businessmen who have been dealing with the 
Government for any length of time. Such experiences are much 
more common and widespread than would be expected, and from my 
discussions with other heads of small business firms, the feeling is 
very strong today that dealing with the Government just is not 
worth it, in the face of today’s redtape, regulations, and restrictions. 

First, let me tell you a little of my background and that of my 
company. I am a graduate engineer with many years of experience 
in research and development work, both in Government laboratories 
and in commercial business. 

After graduating as an electrical engineer from the Johns Hop- 
kins University, I was employed by the National Advisory Com- 
mittee for Aeronautics, recently changed to the National Aeronauti- 
cal Space Administration, and for several years was head of their 
Instrument Development Section. 

During the latter part of 1944 I founded the Hastings Instrument 
Co., the predecessor of Hastings-Raydist, Inc., in order to do de- 
velopment work and to make commercially available items which I 
thought had application — to industry and to the Government. 
Some of the items which I developed and on which I have basic 

atents are now being manufactured by other companies on a royalty 
asis. 

Other items, on which I also have basic patents, are the basis of 
my company’s business today. Among these developments is Ray- 
dist, an electronic navigation tracking ‘and positioning system which 
has been used by all of the major defense agencies of our Govern- 
ment and for which I was honored in 1949 by being selected by the 
United States Junior Chamber of Commerce as one of the 10 most 
outstanding men of the year, for “inventing and developing aero- 
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nautical instruments of tremendous military and commercial 
significs ance.” 

Senator Ranpotpu. May I ask at that point, Mr. Hastings, the 
place of your birth? 

Mr. Hasttnes. I was born in Baltimore, Md., on February 8, 1914. 

Senator Ranpotpx. Thank you very much. 

Mr. Hastings. At the present time, our company has approximately 
60 employees. Our sales volume in recent years has been approxi- 
mately $1 million and consists almost entirely of the manufacture 
and the sale of the above-mentioned electronic and other devices. 
Our products have been sold practically to all of the major Govern- 
ment and defense agencies. 

We have also performed specific engineering and surveying jobs 
for many of these agencies, supplying our equipment on a rental 
basis and furnishing engineering services and reports. For some 
years prior to 1955 our company engaged i in research and development 
contracts on a cost-plus-fixed- fee basis with the various Government 
defense agencies. At that time, we concluded that we could no longer 
afford to continue such work. It had developed to be costly to our 
company and if continued, would have brought on financial ruin. 
Also, the administrative redtape, the mass of regulations, had become 
so onerous that research and development work could not be accom- 

plished effectively. It was neither in the Government’s best interests 
ow those of our company for us to continue working for the Govern- 
ment on such a basis, 

It is the difficulties that a small company like ours experienced in 
performing research and development work under a cost-plus-fixed-fee 
contract, that I want particularly to discuss this morning. Let me 
emphasize, however, that we are still selling equipment to and per- 
forming work for the agencies of the U.S. “Government. We have 
simply refused to accept work based on cost-plus-fixed-fee or similar 
cost-type contracts. 

Senator Ranpotpn. Mr. Hastings, have you sold your equipment 
to countries other than the United States. 

Mr. Hastinas. Yes, sir. We have sold it to quite a number of 
countries outside the United States. We have done some work out- 
side the United States for the U.S. Government. We had a system 
down on the South polar cap, trying it out a year ago. We have 
operated out in the Marshall Islands, positioning aircr raft. We had 
a job of getting an aircraft at a particular point at a particular time. 
Out in the Marshall Islands, we were positioning five aircraft and 
tracking additional aircraft. We have had several such jobs in the 
atomic program. We have also been operating in South America for 
United States Steel. We have had three separate procurements from 
the Hydrographic Office of the Brazilian navy and from the Argen- 
tine navy. We are about to deliver a system to the Danish navy for 
work in Greenland next summer. We have had quite a lot of outside 
work in foreign fields. Also, in Africa. The Portuguese Naval Hy- 
drographic Office, in 1950, bought a system, later came back and 
bought a second system, and were in our plant just a week ago. They 
have been found very satisfactory in their surveying work in Africa, 
and we believe that—I would like also to mention—our coast survey 
also uses it for hydrographic surveying and has been doing work for 
the last couple of years on the Georges Bank. 
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I don’t mean only foreign governments are using our equipment, 
which is our commercial models, not developed on these Government 
cost-type contracts. 

Senator Ranpouru. This is a far-flung program that is started 
with the Hastings-Raydist Co. ? 

Mr. Hastrines. That is right, sir. 

Senator Ranpotru. I think that you indicate here that you are 
still selling to agencies of the U.S. Government. 

Mr. Hastines. That is correct, sir. 

Senator Ranpotrw. Would you place in the record or tell the com- 
mittee which agencies these are / 

Mr. Hastines. Well, last year, I believe we sold two systems to 
different districts of the Corps of Engineers of the Army, for ex- 
ample; the Coast and Geodetic Survey; the U.S. Navy at Keyport 

‘ame back and bought additional equipment, this past year, after 
purchasing equipment the year before. We do business pretty gen- 
erally w ith all the services. 

From my experience and observation, I am convinced that small 
business cannot deal profitably with the Governinent on many types 
of contracts, because of the application and the administration of 
many laws, rules, regulations, legislated by Congress and imposed 
by the contracting agencies. It is my firm belief, “also, that many of 
the contracting officers and the allied administrative and auditing 
branches have gone far beyond the intent of Congress, in establishing 
and applying the contract rules and regulations ‘under the laws Con- 
gress has passed. 

Senator Ranpotru. Mr. Hastings, may I interrupt you again, so 
that our record will be clear. You have spoken of hydrographic 
work. I wonder if you could spell that out for the committee and 
still keep your continuity. 

Mr. Hastrines. Our equipment allows one to determine accurately 
the distance between points on the earth’s surface and a vessel or 
an aircraft. Surveying over land is practical and relatively inex- 
pensive. As a rule, the major portion of our contracts have been 
in relation to vessels or aircraft. It is natural that the surveying 
agencies responsible for making hydrographic charts—how deep the 
water is, in wide areas—would use our equipment, which is rather 
expensive because of the special nature and rather low volume of 
work. It is natural that those fields which cannot be properly 
accomplished in any other way would use our apparatus. For ex- 
ample, the Coast and Geodetic Survey has been making new charts 
of Georges Bank off Cape Cod which runs from about 110 nautical 
miles seaward about 200 nautical miles. That is, far from shore. 
There are very heavy currents. The Government installed a Texas 
tower on these banks and it was necessary to locate accurately the 
tower on the maps. These maps are much more important now 
and the U.S. Coast and Geodetic Survey found it necessary to pur- 
chase our equipment to effectively accomplish this job. 

Senator Ranpotrn. Mr. Hastings, you use the word “accurate.” 
Would that be true, say, at 50 miles? 

Mr. Hast1nos. Certainly better than a foot in a mile is a prac- 
tical, everyday useful figure. We have been 150 or 160 miles sea- 
ward. If we moved as much as a few feet, we could actually see it 
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but perhaps the atmosphere is not consistent enough to have ac- 
curacies of a few feet when you get several hundred “miles out. 

Once a contractor has signed such a contract with the Government— 
to continue my prepared text 

Senator Ranpouen. I want to go back a moment to make sure the 
record is clear. Is there something different from your navigational 
system as opposed to your other system ? 

Mr. Hasrines. No. Our system is capable of being used for navi- 
gation. The art of navigation and the art of surveying and map- 
making are closely allied. In surveying, you find out where the 
points are and in a navigation system, you wish to go directly to 
some point, so that the two fields are very closely allied, except that 
the field of general navigation is one which takes an awful lot of 
selling and an awful lot of politics, should I say, to get into the field 
of navigation. A small company would have quite a struggle. 

I once was—— 

Senator Ranpotreu. I remember Senator Johnson of Texas telling 
a story to a group of visitors the other day. He indicated that a 
man attempted to find a certain courthourse and an inebriated gentle- 
man in a town in Texas was attempting to explain where the court- 
house had its location. He started, then he stopped, and would stop 
and start. Finally, he just said, “You cannot reach the courthouse 
from here.” Of course, it is just ‘a story but there are starting points, 
are there not ? 

Mr. Hastines. There certainly are. To get back to the text, once 
a contractor has signed such a contract with the Government, he is 
plagued with a multitudinous array of contracting, administrative 
and auditing officials. 

For example, in the performance of such contracts, we had to deal 
not only with the contracting officers and the technical representatives, 
but also the administrative contracting officers, cost analysts, finan- 
cial officers who have no connection with the contract but request com- 
pany financial information; production officers; security inspectors, 
resident inspectors; inspectors of the Wage and Hours Jivision ; of- 
ficials charged with the responsibility of inspecting our stockroom 
activities, use of Government-furnished equipment, and utilization of 
personnel, and, last but not least, Army, Air Force, Navy, and Mari- 
time Commission auditors. Superimposed above this whole system 
is the General Accounting Office, which in practice and in procedure 
has made each of these other agencies extremely sensitive as to what 
they may interpret as contract costs and what policies and proce- 
dures of a company may be approved. 

We have had to obtain approvals on each contract for operating 
policies and functions which had to be complete in every detail for 
most of our operations, such as purchasing, accounting, wage ad- 
ministration, personnel, inspection, security, stockroom maintenance, 
employment, money handling, and every kind of recordkeeping. 

I am reminded of the story 

Senator Ranpotrn. Just before you tell that story. Apparently, 
Mr. Hastings, you do not feel too kindly toward the General Ac- 
counting Office. 

Mr. Hastrnos. I do not. 
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Senator Ranpotpu. Do you think that the General Accounting 
procedures are faulty because of administration or because of the 
desire, perhaps, to look too closely, or to check too closely, the other 
agencies that have a more creative work to do? What is your feeling 
there? Are there any comments you want to make? 

Mr. Hasrines. Yes. I believe that the General Accounting Office 
has a job which is principally to find fault. It seems that, like many 
agencies, it has rather gotten out of hand, at least in Virginia. J] 
believe that it has done more damage, disrupting the relationship 
between the contractors and the Government agencies, and I have 
gotten the impression also that in the Government agencies they 
have disrupted and caused problems. I am not certain whether 
it is a question of personnel, supervision, or general policy. Or, per- 
haps, there may be some even more fundamental problem in the fact 
that, apparently, they don’t answer to any one person, and perhaps 
there ought to be more close political control. I can see the point 
that I had heard mentioned: that it is good to keep an agency free 
of political control, but, somehow or other, I think it has gone too 
far. 

Senator Ranpoten. Mr. Hastings, I think for the record, we should 
recall that the General Accounting Office is a so-called arm of the 
Congress of the United States. The Congress, with power to ap- 
propriate, felt that there was need for, shall we say, a scrutiny by 
an arm of the Congress of the moneys which were appropriated to 
be spent. 

I want it to show on the record that, at least, it is the intent. 

Now, you spoke of politics. I think I want to come back just for a 
moment. What do you think in reference to your system, as against 
other systems that have been in rather general use? I would like 
to ask you if you think there has been politics here in connection 
with these matters, or is it the procedure against which you make 
complaint ? 

Mr. Hastrnos. Well, in relation to mentioning something that is 
political, I think that Congress, perhaps, made a mistake when they 
wrote the law placing responsibility for navigational systems. They 
attempted to put into the Coast Guard system those that were es- 
sentially Marine, and then they put into the CAA system those that 
were essentially aeronautical ; then some systems, perhaps, were goin 
to be used for both. So they called one of them by name, Loran, an 
they put that system under the responsibility of the Coast Guard. 

If I had called Raydist “Loran Q,” I would have gotten along much 
better with the Coast Guard. 

I think that there are things which go all the way back to con- 
gressional actions to correct. I think it is probably true perhaps 
in the General Accounting Office. I am not an expert in such mat- 
ters, as to how to reorganize the General Accounting Office or what 
changes should be made in the law, but I would like to show you 
some of the problems. 

Although I am not here to complain about the navigational policy 
as such, I think there are a lot of mistakes that are being made but 
think, in general, it is natural for mistakes to be made before things 
get straightened out, and I think that there is some indication that 
there is at least improvement in this field. 
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Senator Ranpoteu. Before we leave the General Accounting Office : 
You have spoken of procedural deficiencies of the General Accounting 
Office. I think the record, perhaps, should correctly indicate that the 
General Accounting Office has been responsible, 1 believe, in a fairly 
recent period of time for recovering several millions of dollars and 
that these excessive costs were found in contracts that have been let 
to the large businesses. Is there any comment on that ? 

Mr. Hastrines. Yes, I would be glad to comment on that. Of 
course, I am not closely familiar with the conditions in these large 
companies, and I cannot say whether the General Accounting Office 
was right or wrong. I believe that these companies have been dam- 
aged by the announcements. I think there is a good possibility that 
there might be two sides to the story, which 1 have not seen. | 
noticed in the paper there was a statement that they misrepresented 
costs. I think I have had some pretty serious misrepresentations 
made of me by the General Accounting Office and I think that after 
the fact, you are in a pretty strong position—in a much stronger 
position—to say that you misrepresented what the costs were going 
to be before you got the contract, when you look back afterward. 

Now, it is true, that they might have been a little overzealous—a 
little overanxious—to indicate that the costs were going to be high. 
It is true that the General Accounting Office by this procedure has 
gotten millions of dollars back from these companies but I am not 
certain by so doing that they are not going to drive these large com- 

anies away from doing contracting with the United States, and, per- 
oe the taxpayer will be more damaged by the end result than helped 
by what he has been able to get back from the contractor. 

I think there may be two sides to that story, and it might have 
been damaging to the best interests of the taxpayer, in the long run. 

Going back to my prepared text, I am reminded of the story of a 
small businessman who had been doing an excellent job in industry 
and whom the Defense Department sought out for one of these cost- 
plus development contracts. As in most small business organizations, 
he had few records, controls, and established procedures. The De- 
partment of Defense felt they should give him some help and they 
sent their various bureaus in to assist him. Stock control procedures 
were installed, progress charts, filing systems, and all of the safe- 
guards and controls normally found in large Government operations 
were properly installed. 

A few months later, the contracting officer stopped by to see this 
individual and see how the contract was coming along. He asked him 
whether he had gotten the proper help from the various agencies. 
He said he had all the systems installed, that he knew exactly where 
all the materials were in the plant, that he knew how much it cost him 
to do almost anything. He had the graphs and progress charts all 
up to date. 

The contracting officer said, “Fine. Now, how is the work coming 
along?” 'To which he replied, “Oh, I stopped all production. Every- 
body has been too busy working on the records.” l 

In addition to this multitude of agencies with which no small busi- 
hessman is by experience or training able to cope, there is a constant 
shifting of personnel in each of such agencies, and there are succes- 
sively varying interpretations under which no small businessman can 
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adopt a safe or simple course of procedure. From our experience, we 
found that items of cost properly expended were often disallowed. 
Rarely, however, has the Government agency felt obliged to call to 
our attention the items of allowable cost which were not known to us 
and which we did not take into account. 

For example, very early in our experience on cost-plus-fixed-fee 
Government classified contracts, we were required to take certain 
security measures and to post guards in and about our plant and else- 
where in the performance of such contracts. It was agreed in 1948 
that these guards were required only because of our acceptance of 
certain classified contracts and would be made a direct charge to these 
contracts. On at least 54 occasions, however, the question of the dis- 
tribution of these security costs, whether as a direct charge against 
specific classified contracts, or as an item of general overhead to be 
allocated in part to such contracts, was raised, settled, and raised 
again. 

It was again retroactively disallowed in 1954, after the completion of 
all such contracts. The issue was finally approved as direct cost, only 
on appeal from the regional office of the Navy Cost Inspection Service. 

Obviously, the costs of such disagreements and the necessary ap- 
peals were items of expense not borne by the Government and in- 
creased our losses under such contracts. 

The end result of this type of continuing dispute was to make our 
commercial work bear the brunt of a substantial portion of the ex- 
penses which should have been borne by the Government in the per- 
formance of these contracts. 

Our experience has shown, further, that we, as a small business, be- 
came so preoccupied with answering the demands of each agency and 
m justifying costs, personnel, and procedures, that more man-hours 
were consumed in justification and explanations and progress reports 
than in the actual performance under the contracts. Proverbial Gov- 
ernment redtape required that time and attention be given to each 
agency and each Government representative, many of whom were 
working at odds with each other and without any knowledge of or 
relation to the project itself or the results sought to be accomplished. 

The continuing educational process of Government representatives 
brought about a loss of time, energy, and cost which is almost in- 
calculable. 

Over and above the difficulties, above related, in the performance of 
contracts, we found that in entering into such contracts, we were un- 
able to cope with the representatives of the contracting officers who 
were uncertain as to appropriate costs; who put into the contract such 
limitations and general language that we found that, from our ex- 
perience, we could never be certain of the proper meaning and the 
construction of the contracts. 

For example, in a contract which we undertook for the measure- 
ment of distances at the Long Range Proving Ground in the Ba- 
hamas—I would like to digress from this just a moment, and say that 
there are a number of very conscientious and capable people that I 
have dealt with. Unfortunately, in some respects, I think as I looked 
around this morning, I found some of the most competent people I 
have ever dealt with in the Government here today. I am not talking 
in general to many of the people in this room. Mrs. Eitzler, who I 
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see back here, and Mr. Pyrek, our contracting officer, are among the 
best. I see Mr. Middleton of the Coast Inspection Service back there 
in the back, who, I think, is a very cap: able man and, I think, who 
many times was trying to help me and, perhaps, was just unable to 
deal with this great mass of Government regulations and redtape. 

Also, althoug rh I feel very strongly that there are some bad apples 
in this ‘auditing field, there are some very capable ones who have been 
in our plant too, like the last Air Force auditor, after we already 
decided we would have no more; this Mr. Souder seemed to be a very 
capable, intelligent, cooperative man. So that there are things that I 
am saying that I do not wish to be interpreted as implying that all 
Government agencies are bad, or all individuals in any of these are 
bad. I mean, there is good in all of these agencies. Some of them are 
honestly struggling with a pretty hopeless situation. 

Returning to my prepared statement: In a contract which we un- 
dertook for the measurement of distances at the Long Range Proving 
Ground in the Bahamas, which was an urgent and vital undertaking, 
and under considerable time pressure, the language used in the con- 
tract to provide for the rental of our equipment was subject to such 
misinterpretation that it was initially misinterpreted by the Navy 
Cost Inspection Service. Subsequently, they obtained confirmation 
of the language from the contracting officer and paid it in accordance 
with his under rstanding and our agreement. 

Several years later, the General Accounting Office personnel rein- 
terpreted the provisions of the contract and, in conjunction with new 
Air Force personel, unfamiliar with the facts, tried to rewrite the 
terms of the contract in the light that payments had been mistakenly 
and improperly made. 

The General Accounting Office, through the Air Force contracting 
officer, made demands for full repayment of a sum in the amount of 

$4,! 821. 34, which we declined, in view of its complete unreasonableness 
and i incorrectness. There: after, the General Accounting Office insisted 
that the Air Force withhold the sum of $2,000 in a punitive face-sav- 
ing gesture, which was taken by illegal administrative means. We 
were denied the right of appeal and were forced to sue in the United 
States District Court of the Eastern District of Virginia. To our 
complaint, the Government asserted a counter-claim of an additional 
$14,121.90, which, upon request for particulars, was changed to 
$13,568.50. On interrogatories and depositions, and on what was 
essenti: ully a consent dect ree, the court denied the cross claim and held 
that we were “entitled to recover the sum of $2,000 unlawfully and 
improperly withheld, with interest thereon from December 19, 1955, 
until paid.” Incidentally, that it is a direct quote from the judge’s 
decision. 

This sum was finally paid, but without the interest which the court 
had directed should be paid. 

A chronological history of the events in connection with this con- 
tract, I would like to attach as an exhibit. 

Senator Ranpoipn. We will have this entered as part of the record. 

(The summary referred to is as follows :) 


SUMMARY OF BAHAMA Survey ContTract—Arr Force Contract AF 08(606) 1038 


Air Force Contract No. AF 08(606)103 was issued in late 1951 to determine 
lengths of lines between the islands of the Bahamas. An effort was made to 
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obtain this contract several years earlier but the Air Force decided to make the 
measurements themselves. Because of personnel and equipment problems, they 
had been unable to perform the work to the required accuracy, and since the 
lines were urgently needed so that cables could be manufactured as required for 
the long range proving ground, completing these measurements became vital. 
The contractor agreed to measure one line already accurately measured to prove 
that he could perform the work quickly and accurately. The length of this line 
was already known to the Air Force but unknown to the contractor. The con- 
tractor’s measurement was found to check with the Air Force’s measurement 
within the limits of accuracy of the previous measurement. 

The contractor was then authorized to complete the survey and within 4 months 
from the time the contract was awarded, the job was completed. The Govern- 
ment technical people concerned with this project were highly pleased and com- 
plimentary and indicated they were planning to have contractor do additional 
work of a similar type at a later time. 

The performance of this contract cost the Air Force $116,199.39. Of this 
amount, we received $42,647.74 for rental of our equipment and for engineer- 
ing personnel. $71,251.65 was received as directly reimbursable costs for leases 
of boats and aircraft, travel and supplies. For handling these directly charge- 
able costs, the contractor was to have received a total of $2,300 representing a 
fee slightly in excess of 3 percent. However, on technicalities there were dis- 
allowances of out-of-pocket expenditures such as uncollectible deposits, ete., 
totaling $1,102.64. Together with uncoliectible indirect costs, such as interest on 
money paid for aircraft and vessels, etc., and other miscellaneous overhead costs 
associated with the handling of these rentals of boats and aircraft and supplies, 
the intended fee on this phase of the work of $2,300, more than completely dis- 
appeared. 

Whether the contractor made money or lost money on the supplying of per- 
sonnel and rental of equipment depended entirely upon the “use factor” of the 
personnel and equipment—in other words, on what percentage of time during 
the year contractor was able to charge for his personnel and on what percentage 
of time he could keep the Raydist equipment rented. 

Years later, the GAO in conjunction with a new contracting officer and with- 
out any knowledge of the background at the time the contract was negotiated, 
tried to rewrite the contract and change the rental terms, such that the Govern- 
ment should not have paid the agreed rental rates but should only have paid 
for depreciation of the equipment during the periods of actual use and their 
calculation would not pay for time such as getting-ready and cleanup time for 
equipment and personnel, and for many Overhead accounts which were allow- 
able by the U.S. Treasury Department of Revenue. 

Finally, they were responsible for the illegal appropriation of funds due con- 
tractor on another contract and refused the contractor the right of appeal. It 
was necessary to go into court to reverse this injustice. The attorneys’ fees, 
the cost of the time consumed by the contractor, and the legal costs incurred in 
fighting this case were uncollectible and changed the question of whether the 
contractor approximately broke even on the contract to a certainty that he lost 
financially, to say nothing of the effect it had on work which might otherwise 
have been done for the Government. The result: Serious losses to the Govern- 
ment and to a contractor who, according to technical people and the original 
contracting officer, had done an outstanding job. It also disrupted the relation- 
ship between the Government and they once thought was outstanding contractor. 

The contract was performed in late 1951 and in early 1952. It was legally 
closed in 1958. Contract was reinterpreted and money illegally recouped from 
contractor in 1954. The Federal District Court issued findings and facts and 
conclusions of law in May of 1957, strongly backing up contractor’s position. 
The Federal Court further clarified and interpreted its original decision in 
January 1958. The money was paid back in August 1958. The Federal District 
Court ruled that we were entitled to interest. GAO claimed it would take an 
act of Congress and these funds remain unpaid. 


Mr. Hastrieos. I will introduce this summary, but I would like just 
to summarize a few things. 

There is a summary in the front. However, I would like to point 
out for the record that it started back in May of 1949, that we knew 


CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


that this survey of the Bahama Islands was to be done, and, when it 
was still a classified matter, in 1949, we found out who was going to 
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be involved and we tried to sell the equipment, or offered our services. 
The contractor was informed that the Air Force would make the mea- 
surements themselves, using already available Shoran equipment. 
The contractor was later informed, on October 12, 1951, that they 
were having trouble with the Shoran equipment, and having person- 
nel problems, and had failed to accomplish the survey, and that the 
installation of coaxial cables was imminent and the measurements 
were now urgent, so that something had to be done to accomplish the 
survey. 

The Air Force proposed a crash program to the contractor, “a 
Raydist electronic survey of distances between islands in the Ba- 
hamas.” This was the title of the contract. 

On November 26, 1951, a verbal agreement and a meeting of the 
minds between the Air Force contracting officer and the president of 
Raydist Navigation Corp.—which was myself—the Raydist Naviga- 
tion Corp. was a wholly owned subsidiary ; on meen 27, the con- 
tracting officer sent a letter of intent; on December 1, equipment and 
personnel were being made ready for a trip to the Bahamas. On 
December 5 a telegram and a letter from the contracting officer con- 
firmed they were aware of Contract AF—086—06-103. 

Senator Ranpvotew. Mr. Hastings, I feel that, perhaps, in the in- 
terest of time and not in any way to withdraw strength from the 


history which you are setting forth, you should make this part of the 
record. 
(The history referred to, together with legal documents in connec- 
tion therewith, is as follows :) 
SEPTEMBER 19, 1958. 


CHRONOLOGICAL HISTORY OF BANAMAS SuRVEY RENTAL AGREEMENT 
(AF 08(606) 1038) 


1. May 5-6, 1949: The need for an accurate survey of the islands of the Ba- 
hamas was made known to contractor by the Department of the Navy when the 
long range proving ground at Cocoa, Fla., was still in the proposed stage and 
still a classified matter. 

2. August 1949: Contractor knew that his Raydist equipment was capable of 
performing the survey and an offer to sell equipment or to perform the survey 
was made to the parties who were expected to be in charge of the survey, if and 
when the ie t was undertaken. 

8. June 1, 1950: Contractor was informed that the Air Force would make the 
measurements themselves using Shoran equipment. 

4. October 12, 1951: Contractor was informed that they were having diffi- 
culties with the Shoran equipment—having personnel problems—had failed to 
accomplish the survey—that installation of coaxial cables was imminent and it 
was now urgent that something be done to accomplish the survey. 

5. October 1951: Air Force proposed crash program to contractor; “Raydist 
electronic survey of distances between islands in Bahamas.’ 

6. November 26, 1951: Verbal agreement and meeting of the minds between Air 
Force contracting officer and president of Raydist Navigation Corp. (contractor). 

7. November 27, 1951: Contracting officer sent contractor letter of intent. 

7. December 1, 1951: Equipment and personnel being readied for trip to the 
anamas. 

9. December 5, 1951: Telegram and letter from contracting officer confirming 
award of contract No. AF 08 (606) 103. 

10..December 10, 1951: Personnel and equipment in the Bahamas. 

11, January 9, 1952: Conference at Nassau between representatives of Air 
Force and Raydist Navigation Corp. Measurement of first line presented by 
RNC. (Contractor had agreed that the equipment would measure this 53-mile 
line to within 50 feet or it was understood that the Air Force would cancel the 
contract. The Air Force then presented their measurement of the line which 
they felt was known to within 15 feet. The difference between contractor’s 
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measurement and the Air Force’s statistical measurement was 9 feet. The 
geodesists and contracting officer were tremendously pleased and impressed and 
it was agreed that contractor was to proceed with the survey. In fact, even 
after the contract was completed, they indicated their desire to measure fur- 
ther lines. ) 

12. January 1952: Government auditor (Navy Cost Inspection Service) ques- 
tioned whether rental rate was fixed or estimated and whether rates for per- 
contracts being audited. The GAO personnel, including the regional manager, 

(a) Air Force contracting officer agreed they were fixed rates and that 
all estimations were based on length of time estimated to complete the 
survey. 

(b>) All further amendments extending the contract were made crystal 
clear on this point of fixed rental rates. 

13. January 29, 1952: Supplemental agreement executed extending time and 
fixing rental rate at $750 per week after first 6 weeks. 

14. March 14, 1952: First checks received after audit for partial payment. 

15. April 1952: Contract completed. 

16. May 1, 1953: The Navy Cost Inspection Service, in auditing costs under 
this contract, found technicalities to the extent that they were not even going 
to pay contractor’s full direct costs. A 5 percent fee paid by contractor on 
supplies sent to the Bahamas was declared illegal and disallowed. The cost of 
travel of field crews by a longer route, when reservations were not otherwise 
available, was disallowed. A deposit on oil drums, not recollectible, was dis- 
allowed. Such disallowances on technicalities amounted to $1,102.64. 

17. August 24, 1953: Contract closed. 

18. October 12, 1953: Last payment received. 

19. April 22, 1954: General Accounting Office personnel, James C. Patillo, Jr., 
and W. J. M. Gilfoyle, arrived to make “comprehensive” audit of contractor's 
records, stating they would require access to all records, both Government and 
eoimmercial, of both Hastings Instrument Co. and Raydist Navigation Corp. 
Contractor protested, Saying access would be permitted to records pertinent to 
contracts being audited. The GAO personnel, including the regional manager, 
Clyde E. Merrill, advised that comprehensive audit was necessary to provide 
“sound” basis for their audit—they would be performing contractor a service— 
they would inform him as to what inefficiencies there were in his system and 
make suggestions and offer constructive criticism before releasing any informa- 
tion. Contractor protested that he had certified public accountants and legal 
eounsel employed for such assistance and he did not believe it was the intent 
of Congress that the GAO provide such services. 

20. April 27, 1954: Regional manager, Clyde E. Merrill, of the GAO, arrived at 
eontractor’s plant and repeated the above relative to comprehensive audit, as- 
suring contractor that an analysis of the audit would be shown to him before 
the information was given out to anyone else. 

21. September 7, 1954: Contractor learned that the GAO had sent out letters 
to various contracting officers, criticizing contractor’s charges. 

22. September 7, 1954: Contractor telephoned Mr. Merrill, regional manager 
of the GAO, and protested above action. 

25. September 9, 1954: Contractor visited GAO in Washington, protesting 
action. Mr. Robert L. Long, Director of Audits, agreed to make an investigation. 

24. September 23, 1954: Letter from Mr. Thomas F. Larkin, a new contracting 
officer at Patrick Air Force Base, taking over a completed and legally closed 
contract, stating that an authorized Government agency had disclosed to them 
that there were alleged certain questionable matters concerning the contract 
and asked for a voluntary return of the sum of $4,821.34, covering excessive 
rental charges on equipment used in the contract. Copy of this letter went 
to Headquarters, ARDC; GAO; and administrative contracting officer. 

25. October 8, 1954: Letter from contractor to contracting officer saying no 
unfair charges were made—a good job was done at a saving to the Government— 
it was a fair and reasonable contract with the Government receiving full value, 
and inviting the new contracting officer to review contractor’s records. 

26. December 23, 1954: Letter from the new contracting officer, Mr. Larkin, 
saying he had reviewed files at the GAO and questioning rental, salaries, etc. 

27. February 17, 1955: Letter from contractor to contracting officer reviewing 
facts of case, pointing out discrepancies in GAO data, and submitting that no 
voluntary refund was justified. 
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28. February 21, 1955: Letter from contractor to Headquarters, ARDC, Balti- 
more, pointing out distortion of cost facts by the GAO and requesting an oppor- 
tunity to clarify the record. 

29. February 1955: Contractor requested Naval Cost Inspection Service to 
verify facts as set forth in contractor’s letters to Air Force. (Refused, unless 
requested by Air Force.) Also, asked Washington GAO to review facts. 

30. December 19, 1955: The amount of $2,000 was deducted from a voucher 
in payment for performance of another contract. Deduction was made without 
notice and with no reason given ($2,000 never mentioned to contractor 
previously ). 

31. December 20, 1955: Letter from the Air Force Headquarters Contract 
Financing Division stating contractor had been declared delinquent (despite 
fact that $2,000 had not been mentioned to contractor previously ). 

382. December 27, 1955: Contractor visited Air Force Headquarters at the 
Pentagon (Lt. Col. T. J. Ricks and Mr. Ralph Dunn), requesting consideration. 

33. December 28, 1955: Contractor sent telegram to Lt. Col. Thomas J. Ricks, 
Acting Chief, Policy Division, Directorate of Procurement and Production Engi- 
neering, Headquarters of U.S. Air Force, Washington, advising that the with- 
holding of the $2,000 was improper, without legal basis, and payment should be 
reinstated. 

34. January 4, 1956: Contractor telephoned Lt. Col. Thomas J. Ricks again 
pointing out the unfair treatment. 

85. January 16, 1956: Letter from Colonel Ricks stating that Headquarters 
had reviewed the contract and had determined that the contractor had been 
overpaid $2,000. 

36. January 31, 1956: Contractor sent letter to Brig. Gen. T. P. Gerrity, 
Directorate of Procurement and Production, Department of the Air Force, point- 
ing out there was no overpayment and welcoming an opportunity to show the 
Air Force and GAO conclusive evidence in records. 

37. February 10, 1956: Telephone call was made to contractor by Mr. Ralph 
Dunn of the Air Force in which no decision but apology for delay was made. 

388. February 24, 1956: Telephone call to Mr. Ralph Dunn of the Air Force, 
who indicated he thought a letter had gone out and in general, indicating that 
the joint conference with the General Accounting Office (which contractor had 
proposed) had been considered but alse indicating that little could be gained 
in conferences and that the Air Force contracting officer had made a determina- 
tion of overpayment and that contractor had no right of appeal. 

39. March 1, 1956: Suit filed by contractor in Federal district court and 
letter sent to Brig. Gen. T. P. Gerrity, notifying him of institution of suit and 
reviewing history of the case. 

40. April 17, 1956: By telephone and letter, request from assistant U.S. 
attorney’s office for extension of 60 days for filing of defensive pleadings. 

41. July 2, 1956: Answer to motion for declaratory judgment and cross claim 
filed by Government. 

42. July 2, 1956: Government filed motion for dismissal giving reasons: 
Failure to state claim; United States not indebted to plaintiff; no controversy 
involving rights under contract exists; overpayments were made and claimed 
by Government; Government had the right to collect sums due either under the 
same or other contracts, and asking that plaintiff be ordered to “refund the 
United States the additional sum of $14,121.90.” 

48. July 10, 1956: Plaintiff's motion for more definite statement. 

44. September 14, 1956: Government’s motion to dismiss denied by judge, 
but stating in part “* * * obviously, there is no merit to any of the contentions 
advanced by the defendants (the Government) * * *.” 

45. September 18, 1956: Plaintiff’s answer to cross claim and filing of in- 
terrogatories. 

46. October 8, 1956: Request of Government for issuance of subpena for 
president of RNC and HICO for deposition on November 2, 1956, requesting that 
he bring copies of all letters, proposals, etc., including minutes of a conference 
between the parties hereto, which preceded preparation and execution of said 
contract. (Conference held at long range proving ground on November 26, 
1951—minutes of which were recorded by Air Force, not contractor). 

47. October 30, 1956: Contractor’s deposition taken. 

48. November 15, 1956: Government asked for extension of time for filing of 
answer to interrogatories. 








S4 CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


49. December 1956: Government filed answer to interrogatories and filed 
amended cross claim (amended to strike from the claim the figure $14,121.90 
and substitute $13,568.50). 

50. January 14, 1957: Memorandum of argument in support of motion for 
summary judgment filed by counsel for plaintiff. 

51. January 18, 1957: Received opinions and recollections of technical repre- 
sentative, Capt. Carl I. Aslakson (exhibit A). 

52. January 26, 1957: Received opinions and recollections of original con- 
tracting officer, Aaron Sosnin (exhibit B). 

53. February 1, 1957: Contractor’s attorney forwarded copies of letters from 
original contracting officer and original geodetic officer, showing they agreed 
with contractor and pointing out that it was futile to go ahead and further, 
it would seem they could agree on an order to be presented in court. 

54. February 22, 1957: Stipulation of facts forwarded by contractor’s attorney 
to U.S. attorney for forwarding to Washington for approval and ultimate presen- 
tation to the judge. 

55. May 23, 1957: Judgment rendered to Raydist Navigation Corp. against the 
United States in the sum of $2,000 and cross claim of United States ordered 
dismissed. Conclusions in part: “* * * Letter of September 23, 1954, was nota 
legal determination properly given to the contractor, so as to bring into effect the 
disputes clause of said contract * * *.” “The uncontradicted evidence of the 
witnesses for the plaintiff and the defendant, who had negotiated and agreed 
upon the terms of this contract, settles any ambiguity in the contract itself * * *.” 
BDxhibit C(3). 

NotTEe.—The court actually held that “Raydist Navigation Corp. is therefore 
entitled to recover the sum of $2,000 unlawfully and improperly withheld from 
it, with interest thereon from December 19, 1955, until paid * * *.” 

56. July 19, 1957 : Government filed notice of appeal. 

57. August 1, 1957: Government indicated intention of withdrawing appeal 
(indicating that filing of appeal was automatic when they had not taken action 
at end of 60 days). 

58. August 9, 1957: Judgment entered in favor of Raydist Navigation Corp. 

5Y. The General Accounting Office, through the Department of Justice, con- 
tinued their harassment and their attempts to avoid compliance with the order 
of the Federal court, offering to pay the principal but not the interest. 

60. December 19, 1957: Motion by plaintiff for order nunc pro tunc, enlarging 
the order and judgment entered on May 23, 1957, and for such other and further 
action and relief as may be necessary and proper to carry out the judgment of 
the court. Motion stated in part: 

“By its findings of fact and conclusions of law, filed in this cause on April 30, 
1957, the court held that ‘Raydist Navigation Corp. is therefore entitled to recover 
the sum of $2,000 unlawfully and improperly withheld from it, with interest 
thereon from December 19, 1955, until paid’ and directed counsel to prepare 
judgment order in accordance therewith. 

“Accordingly, counsel for plaintiff prepared such order * * *, 

“That at the request of the U.S. attorney, acting for the defendant, the words 
‘interest from December 19, 1955, until paid’ were changed to read, ‘interest as 
provided by law,’ and also at the suggestion of the U.S. attorney, the word ‘tax- 
able’ was inserted before the word ‘costs.’ Asso amended, the order was entered 
by this court on May 23, 1957. 

“It was the understanding of counsel for plaintiff at the time of entry of the 
said order, that the amendment required by the U.S. attorney would not change 
the substance of the order or the conclusion of the court as expressed in its find- 
ings of fact and conclusions of law, but might only stop the running of interest at 
some date prior to the date of payment as provided by law. 

“Thereafter, the U.S. attorney advised counsel for the plaintiff that the De- 
partment of Justice objected to the payment of any taxable costs in this proceed- 
ing and they were so nominal and insignificant that counsel for the plaintiff 
agreed to their elimination and order to that effect was entered by this court on 
October 17, 1957. 

“Recently, counsel for plaintiff was informed by the U.S. attorney that the 
General Accounting Office had refused to issue a check other than for the princi- 
pal sum of the judgment and refused to pay any interest thereon, as was intended 
and provided by the prior order of this court. 

“It was this very same General Accounting Office which was responsible in the 
first instance for the unlawful and improper withholding and taking of the $2,000 
which was the subject matter of this suit. By its current refusal to pay the 
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amount of the judgment including interest, it is continuing to unlawfully and 
improperly withhold the funds of the plaintiff contrary to and in defiance of the 
judgment of this court. 

“Such refusal of the defendant to pay the judgment entered by this court 
constitutes a flagrant disregard for judicial process and is an unconstitutional 
usurpation of the powers, duties, and prerogatives of the judiciary and especially 
of this court.” 

61. Hearing scheduled for January 7, 1958. 

62. December 20, 1957: Notice from U.S. attorney that argument would be 
heard on January 7, 1958. 

63. January 7, 1958: Judgment (for the second time) by the U.S. district 
eourt in favor of Raydist Navigation Corp., in amount of $2,000 with interest 
from December 19, 1955, until paid and with taxable costs expended (order effec 
tive May 23, 1957). 

64. March 3, 1958: Notice of appeal filed by U.S. attorney. 

65. March 28, 1958: Letter from U.S. attorney to appellee’s attorney request- 
ing a continuance on the appeal because of the crowded conditions in the U.S. 
attorney’s office, and enclosing a brief (relating to title 31, sec. 724-A). 

66. April 11, 1958: Appeal docketed in Court of Appeals for the Fourth Cir 
cuit. 

67. April 11, 1958: Notice from clerk that case would go to the docket for 
argument at the June term of court held in Asheville, N.C., and requesting forms 
to be filed for appearance. 

68. April 18, 1958: Appellee’s attorney filed form for appearance as counsel 
for appellee in June term of court in Asheville. 

69. May 2, 1958: Brief of appellant filed saying, among other things, that the 
district court was without jurisdiction to award any interest against the United 
States (claiming it would take an act of Congress). 

70. May 6, 1958: After a review of the mounting costs and time involved with 
this litigation, it was decided by appellee that even though his position had 
been proved correct twice by the district court, further proof of the validity of 
his claim was proving too expensive, particularly since the $2,000 awarded had 
been spent many times over in legal fees, etc. Accordingly, the U.S. attorney 
was notified of appellee’s willingness to accept the $2,000 without interest and 
without costs. 

71. May 19, 1958: Stipulation and agreement to dismiss sent to U.S. attorney 
for filing. 

72. August 11, 1958: Appellee’s counsel released judgment of record in court 
and check in amount of $2,000 was forwarded to appellee. 

A Government cost contract of 4 months duration for which auditing functions 
and the litigation which followed were not cleared until 6 years and 4 months 
later. 


EXxHIsir A 
AERO SERVICE Corp., 
Philadelphia, Pa., January 18, 1957. 
HASTINGS-RAYDIST, INC., 
Hampton, Va. 
(Attention : Mr. Charles E. Hastings, president.) 


Dear Mr. Hastings: I do recall some of the cost discussions which took place 
at the conference at Patrick Air Force Base in 1951, regarding your Raydist 
surveying contract. 

1. There was general agreement on the item of equipment rental. You 
stated that the equipment was worth $50,000 and was new. Hence, a fee 
of 10 percent or $5,000, was not unreasonable as a flat fee for equipment 
depreciation. Lieutenant Sosnin, the contracting officer, agreed to this. 

2. Fixed rates were set for personnel involved. There was general agree- 
ment that the rates discussed were reasonable. 

3. Because of time uncertainties due to weather, an overall fixed price 
for the contract would not be set. After some discussion, the fee was set at 
$2,500. The fee, based on 7 percent, would have been somewhat higher, 
but you agreed to the above figure. Certain items were omitted in estab- 
lishing the fee. However, it was established that the depreciation item 
was independent of the fee. Both Lieutenant Sosnin and Mr. Cohen agreed 
that this was reasonable because of the deterioration of the equipment in 
transporting it to the islands and landing it on the beaches, sometimes 
through the surf. 
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As my presence at the meeting was principally in the capacity of a technica) 
adviser, I am sorry that I am unable to recall these matters in greater detail. 
However, I hope the above statements will be helpful to you in clarifying 
matters. 

Very truly yours, 
Cart I. ASLAKSON, 
Geodesist, Captain, U.S. Coast and Geodetic Survey (retired). 


EXHIBIT B 


ATLANTA, GA., January 26, 1957. 
CHARLES E. HASTINGS, 
Hastings-Raydist, Inc., Hampton, Va. 


Dear Mr. HAstTines: Your phone call of the evening of January 14 consid- 
erably refreshed my memory on some of the very interesting developments in the 
course of the contract which Raydist Navigation Corp. performed for the Air 
Force while I was contracting officer at Patrick Air Force Base, Cocoa, Fla. 

This particular contract No. AF 08(606)-—103 is one that I would definitely 
remember because of the very interesting association with you, your personnel, 
and Commander Aslakson. The fine cooperation between Commander Aslakson 
of the Coast and Geodetic Survey, the engineering personnel of the missile test 
center, and you and your personnal in the performance of this contract under 
such difficult circumstances is one of the factors resulting in my remembering 
many of the details involved. 

Particularly do I remember that during the negotiation prior to my signing 
this contract, I insisted that the rental fee on the Raydist equipment be a fixed 
price rental for a specific length of time, and Mr. Reynolds, the legal adviser to 
me in that negotiation, concurred in my belief that it would be to the best in- 
terests of the Air Force and all concerned that as much as possible of the con- 
tract be on a fixed cost basis. Even though listed in the contract under a heading 
of “Estimated cost,” it was not our intent when negotiating this contract to have 
the rental on the Raydist equipment on anything other than a definite and fixed 
basis. 

In your letter you mentioned an amendment to the contract covering the 
rental of the equipment for a period which exceeded the initial 6 weeks covered 
in the contract. I donot at this time remember that amendment but I am certain 
that if an extension was necessary that as contracting officer, I would have in- 
sisted upon it being on a fixed rental basis, in keeping with my intent at the time 
I negotiated the contract proper. 

I remember particularly the obstacles of handling the equipment between 
the boats, the islands, and the airplane, and I even made a trip to the Bahamas 
to check on the performance of this contract and to expedite its completion. 
As I remember the negotiations for this contract, there were many costs which 
could not be projected accurately, such as: 

(a) The number of days per diem because the number of personnel could 
vary; 

(b) The actual cost for the labor, not because the rate was not set but 
because the total number of hours involved could not be predicted accur- 
ately ; 

(c) The actual charges which could be involved for the renting of boats 
and airplanes. 

The word “estimated” was used in this contract in relation to the total costs 
involved only because of the costs of the airplane and boat and because of the 
inability to predict an exact time element involved with the work to be done. 

I am rather surprised that the General Accounting Office has taken the atti- 
tude that they have concerning your payments under this contract because of 
the very fine work that was done at a time when rapid completion of a difficult 
job seemed to be of the utmost importance to the Air Force. I remember that 
Mr. Cohen of the engineering staff at Patrick Air Force Base was very compli- 
mentary concerning the results and the manner and time element involved in 
which these results were obtained under this contract. 

It is certainly hoped that in the American free enterprise system, your com- 
pany was able to realize a fair profit on this contract because it was not my in- 
tent as a contracting officer to enter into a contract with any vendor or con- 
tractor that would not be of benefit to both parties to the contract. Considering 
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the conditions under which this contract was performed, it would not have been 
unreasonable to have anticipated possibly a slightly higher profit picture than 
would have been normal. In retrospect, I feel certain if the entire fixed fee 
(including the rental for Raydist equipment for the initial period plus any rental 
fixed for additional periods) had been even higher, it would, in my opinion, not 
have been excessive. 

It is regrettable that you are having problems concerning this contract but if 
I may be of any assistance to you or the General Accounting Office in equitably 
arriving at.a settlement, please feel free to call on me. 

Very truly yours, 
AARON SOSNIN. 


EXHIBIT C(1) 
In THE UNITED States DisTRIcT COURT FOR THE EASTERN DISTRICT OF VIRGINIA 
NEWPORT NEWS DIVISION 
Civil Action No. 480 
RAYDIST NAVIGATION CORPORATION v. UNITED STATES OF AMERICA 
ORDER 


It is the judgment of the Court, in accordance with the Memorandum, Find- 
ings of Fact, and Conclusions of Law filed herein on April 30, 1957: 

1. That judgment be and the same is hereby rendered in favor of Raydist 
Navigation Corporation against the United States of America in the sum of Two 
Thousand iDollars ($2,000.00), with interest as provided by law, together with 
its taxable costs expended in this cause; and 

2. That the cross claim of the United States of America filed in this cause be 
and the same is hereby denied. 

(Signed) Water BE. HorrMan, 
United States District Judge. 
Norfolk, Virginia. 
Entered May 23rd, 1957. 


ExuHIsItT C(2) 
In THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF VIRGINIA 


NEWPORT NEWS DIVISION 
Civil Action No. 480 
RAYDIST NAVIGATION CORPORATION v. UNITED STATES OF AMERICA 
MEMORANDUM 


The only issue remaining in this matter is the action of the Court in permit- 
ting evidence to explain further the details of the “negotiated contract” between 
plaintiff and the Government. The items in controversy deal with rental for 
equipment and certain allowances for services of technical personnel employed 
by plaintiff. Admittedly, the actual amounts paid by plaintiff were not as much 
as the amounts specified under estimated costs, but it is manifest that these 
items were thoroughly discussed in the course of negotiations and were agreed 
upon by all parties. 

Under paragraph 4(b) (3) on page 4 of the contract it is provided: 

“The Government will pay the contractor upon the submission of properly 
certified vouchers in accordance with the following schedule as full payment for 
the services rendered: 

“A. For each technical director (1), rendering service, the sum of $7.90 
per hour. 

“B. For each technical representative (engineer), rendering service, the 
sum of $6.25 per hour. 

“©. For each technical representative (Electronic technician), rendering 
service, the sum of $4.00 per hour. 











&8& CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


“The above rates including overhead charges of the contractor relative 
thereto.” 

Defendant requests this Court to limit the right of plaintiff to such amounts 
actually paid to the technical personnel, but concedes that plaintiff is entitled 
to reasonable “overhead charges”, which defendant states to be 35% although 
the contract makes no provision for any specific amount. This, in itself, con- 
stitutes an ambiguity which requires the Court to consider evidence to determine 
the intent of-the parties. Such evidence clearly shows that the hourly rates 
fixed by the contract were “fixed by agreement after negotiation”. To hold other- 
wise would require the Court to rewrite the contract between the parties. 

The amount specified as “estimated cost” as to rental equipment is more dif- 
ficult of construction. The figure of $5,000.00 was to cover “rental on Raydist 
Equipment not to exceed six (6) weeks duration”, but supplemental agreement 
No. 1, dated 23 January, 1952, reads as follows: 

“(6) For the period of performance from 15 January 1952 to 1 April 1952, 
the contractor shall furnish the necessary Raydist equipment at a fixed rental 
of Seven Hundred Fifty Dollars ($750.00) per week, which sum the Govern- 
ment will pay the contractor upon the submission of properly certified vouchers.” 

The use of the term “fixed rental” in the aforesaid supplemental agreement 
would appear to indicate that the question of “estimated cost” should be dis- 
regarded but, on plaintiff’s motion for summary judgment, the Court concluded 
to deny same and to admit evidence showing the intent of the parties. Again 
it may be noted that the witnesses are in complete agreement that the figure of 
$5,000.00 was a fixed rental for the initial period of six weeks. When it be 
came apparent that construction would not be completed within six weeks, the 
“fixed rental’ was modified to provide for a weekly basis. 

Under the circumstances of this case evidence tending to show the intent of 
the parties was clearly admissible. 

(Signed) WaAtter E. HorrMan, 
United States District Judge 
Norfolk, Virginia, April 30, 1957. 


ExHIsit C(3) 
In THe UNITED Srates District Court FoR THE EASTERN DIstRIcT OF VIRGINIA 
NEWPORT NEWS DIVISION 
Civil Action No. 480 
RAYDIST NAVIGATION CORPORATION Vv. UNITED STATES OF AMERICA 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having been submitted to the Court upon the pleadings and exhibits 
attached thereto, the interrogatories and answers thereto, and exhibits attached 
hereto, the discovery depositions and exhibits attached thereto, the stipulated 
testimony of various witnesses and the Court having fully considered the evidence 
and arguments of counsel, and having filed two memorandums herein, does now 
make the following: 

FINDINGS OF FACT 


1. By contract numbered AF (606)-103, dated December 10, 1951, Raydist 
Navigation Corporation agreed to rent certain equipment and supply technical 
personnel and furnish labor and render services to the United States of America; 
that said contract was fully performed by Raydist Navigation Corporation be- 
tween December 1, 1951, and April 1, 1952; that payment was made from time 
to time on vouchers approved by the contracting officer and other proper officers 
of the United States of America; that final payment was made thereon on or 
about August 24, 1953. 

2. The contract was sufficiently ambiguous to require extrinsic or parol 
testimony to clarify and explain it. 

3. The ambiguity in the contract as to fixed rental and fixed rate for technical 
personnel was settled by the clear and undisputed testimony of the parties who 
negotiated the contract for the United States of America and Raydist Navigation 
Corporation. 
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4. Said contract provided for a fixed rental of $5,000.00 for the “Raydist” 
equipment for the period from December 1, 1951, to January 15, 1952; and said 
contract provided fur the payment of the technical personnel furnished at 
fixed hourly rates, to include overhead; and the total amount of the contract 
was “estimated” only because the duration of performance was uncertain, the 
hours required of technical personnel was uncertain, the hours required and rate 
for native labor was uncertain and other items, such as boat hire and plane hire 
were uncertain. 

5. There was no overpayment by the United States of America to Raydist Navi- 
gation Corporation under this contract on account of rental of equipment or on 
account of charges for tecnnical personnel, as alleged in the cross-claim filed. 

6. The letter dated September 23, 1954, from the then contracting officer to 
Hastings Instrument Corporation requested a voluntary return of $4,821.34, for 
excessive rental received under said contract. This letter was answered by 
Charles Ek. Hastings, who was President of both Hastings Instrument Company, 
Incorporated, and its wholly owned subsidiary, Raydist Navigation Corporation, 
denying that any excessive rental was received under this contract and refusing 
to make any voluntary return. 

7. That the United States of America on December 19, 1955, on account of 
said contract deducted and withheld from Raydist Navigation Corporation the 
sum of $2,000.00 properly due it under Contract No. AF 33(616)3120, a contract 
having no relation to subject contract. 


CONCLUSIONS OF LAW 


1. The Court has jurisdiction of the parties and subject matter of this cause; 
2. The letter of September 23, 1954, was not a legal determination, properly 


given to the contractor so as to bring into effect the dispute clause of said 
contract ; 


3. The uncontradicted evidence of the witnesses for the plaintiff and de- 
fendant, who had negotiated and agreed upon the terms of this contract, settles 
any ambiguity in the contract itself as to the rates to be paid for the rental 
of “Raydist” equipment and to technical personnel, the only items in dispute in 
this cause; 

4. The United States of America is therefore not entitled to recover on its 
cross-claim ; and 

5. Raydist Navigation Corporation is therefore entitled to recover the sum 


of $2,000.00 unlawfully and improperly withheld from it with interest thereon 
from December 19, 1955, until paid. 


Counsel for said plaintiff will prepare a judgment order in accordance with 
the findings and conclusions herein stated and after presentation to counsel 
for defendant for inspection, forward same to the Court for entry. 


(Signed) Water E. HOFFMAN, 
United States District Judge. 

Norfolk, Virginia, April 30, 1957. 

Senator Ranpo.ru. I would like for you to comment on the facts. 
l understand that you said that this was a Government cost contract, 
is that right ? 

Mr. Hastines. Yes. We had agreed that we would charge directly 
the costs of boats and aircraft in the Bahamas as a direct charge to 
the Government and we set up a fee which was based on the esti- 
mated cost for these costs, of which we had very little knowledge at 
that time, on this urgent basis. So that we agreed that we would 
allow these costs which were going to be directly reimbursed to some- 
one else, to be put on a cost-type basis, but we felt that we would have 
preferred to have a fixed-price contract on the whole thing, and, as a 
result, when we finally got the contract, it was entitled, Government 
cost-plus-fixed-fee contract. 

Senator Ranpotpu. How many months’ duration 4 

Mr. Hasrines. The contract originally was for 6 weeks and it was 
extended for 4 months. 
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Senator Ranpotrpu. Yet, I believe you said it took you 614 years, 
almost, to get this matter settled. 

Mr. Hastines. Well, we finally got paid, last August, the prin- 
cipal amount which was illegally taken but we were not able to col- 
lect the interest which had been awarded by the judge. 

Senator Ranpotpeu. Yes. I know that. In other words, you are 
saying that a contract of 4 months’ duration brought on approxi- 
mately 6 years and 4 months of auditing and litigation; is that right? 

Mr. Hastines. That is correct. However, I think it should be 
pointed out that this contract was once legally closed and because it 
was legally closed I had no right of appeal when they came back and 
rewrote it and took the money away from us. That is what I was 
told. 

Senator RanpotpH. Was it your understanding that the contract 
was to be subject to an audit? 

Mr. Hastrnes. It was to be subject to audit too. You see, we had 
our people in the Bahamas. We were charging so many dollars per 
man per length of time, for our personnel. We were charging so much 
as rental for the apparatus. We thought that the time and the costs— 
we had to produce vouchers showing that we paid a company for the 
vessel; we had to produce vouchers showing we paid and canceled 
checks to show that we had paid the Bahama Airways. We had a lot 
of flying with this work, of course, in the Bahamas. 

Senator RanpotpH. You recovered $2,000, is that correct ? 

Mr. Hastines. We recovered $2,000. 

Senator Ranvotex. What was your cost of litigation to recover that 
amount ? 

Mr. Hastinas. That could never be calculated accurately. I would 
say $10,000. It changed a question in my mind. When we finished 
the contract, I felt that we had made a small profit. I feel that it 
is almost impossible to calculate whether you make money or whether 
you don’t on a contracting operation which you never know whether 
the equipment will ever be used again. You never are certain as to 
what percentage of the time you keep your people busy, and those fac- 
tors can make a tremendous difference of whether you really have 
made money or have lost money. So I really did not accurately know 
whether I made money or I lost money. I am convinced that the Gen- 
eral Accounting Office was much more incapable of having any idea 
of whether I made money or lost money. However, there is one thing 
I am absolutely certain of. After all this litigation and all these years, 
I lost money on this contract, gentlemen. I was actually leading up to 
a place in this exhibit. 

Senator Ranpoien. If you feel it will help you. 

Mr. Hastrnas. I think it will be obvious as to where they should fit 
in. While this is a chronological history from our records, it has 
occurred to us that in this same period, the General Accounting Office 
was sending letters—and I weekitts to put in the record, in addition, 


some letters from the General Accounting Office to the Air Force Cam- 
bridge Research Center, on August 3, 1954, and also a followup letter 
on August 24, 1954, in which this contract is discussed. 

Senator Ranvo.tpx. Without objection, these letters will be entered 
as part of the record. 

Mr. Hastines. Fine. 
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(The letters referred to are as follows :) 


UNITED STATES GENERAL ACCOUNTING OFFICE, 
DIVISION OF AUDITS, 
Richmond, Va., August 3, 1954. 
OFFICE OF CONTRACTING OFFICER, 
Air Force Cambridge Research Center, 
Cambridge, Mass. 

Deak Sik: Examination is in process of costs reimbursed the Hastings In- 
strument Co., Inc., Hampton, Va., under cost-plus-a-fixed-fee contract Al-—19- 
(604) 123, dated November 14, 1951, and other contracts. The examination has 
disclosed certain questionable matters which are referred to your office at this 
time. 

The contract specified above provided for rental of a three-dimensional elec- 
tronic tracking system for a period of 4 months starting December 1, 1951, at 
an estimated cost of $17,600 with the option to purchase and apply the rental 
against the purchase price. 

The examination disclosed that for the period of December 1, 1951, through 
March 31, 1952, payments were made to the contractor for rental of this equip- 
ment at the rate of $4,400 per month, or a totai of $17,600. The option to 
purchase was not exercised. 

Supplemental General Provision No. 4 of the contract, entitled ‘‘Consideration,”’ 
provides for a fixed fee and reimbursement of costs determined allowable by the 
contracting officer in accordance with part 2 of section XV of the Armed Services 
Procurement Regulations. There was no indication in the records made avail- 
able for examination that a fixed rental rate for the Raydist tracking system was 
ever negotiated, the amounts billed evidently being based on the estimated cost 
stated in the contract. 

It has been ascertained from records and other sources that in November 
1951 the Hastings Instrument Co., Inc., activated a wholly owned subsidiary, the 
Raydist Navigation Corp., Hampton, Va., with the exception that this sub- 
sidiary would perform contract AF19(604)-123 and another contract AF-O8- 
(606)-103, with the Air Force Missile Test Center, Cocoa, Fla. In furtherance 
of this plan an arrangement was made whereby the Hastings Instrument Co., 
Inc,, would rent two sets of Raydist equipment to Raydist Navigation Corp. 
for 6 months beginning December 1, 1951, at a rate of $4,000 per month for the 
two sets, with option to buy at $45,000 with rental to be applied to the purchase 
price. From available information the Air Force Cambridge Research Center 
refused to execute a contract with the subsidiary and entered into contract 
AF19 (604)123 with the parent company for performance of work on the Sierra 
Wave project. The Air Force Missile Test Center executed contract AF19- 
(606) 103 with the subsidiary, Raydist Navigation Corp., and under this contract 
paid the subsidiary $12,821.34 for 4 months’ use of one set of the equipment 
which the subsidiary rented from the parent company for the same period for 
$8,000, thus resulting in a profit to the subsidiary of $4,821.84. As contract 
AF19(606)103 was apparently for all intents and purposes, except for certain 
negotiated labor rates, a cost-plus-a-fixed-fee contract, this matter of the exces- 
sive rental rates along with other questions have been brought to attention of 
the contracting office by letter from this office dated July 23, 1954. 

The examination further disclosed that the Raydist system used on contract 
AF19(606)103 was constructed by Hastings Instrument Co., Inc., at a cost of 
approximately $32,500 and the Raydist system used on contract AF19(604)128 
was constructed by Hastings at a cost of approximately $20,000. Approximately 
87 percent of the cost of the latter system was recovered in the 4 months’ rental 
under contract AF19 (604) 1238. 

On completion of the two contracts both systems were returned to Hastings 
and set up on the records as test equipment which was then depreciated on a 
syear life basis for approximately 2 years, the Government bearing the major 
portion of this overhead expense on various CPFF contracts. In approximately 
September 1953 the equipment was renovated on an overhead work order, the 
current CPFF contracts bearing a portion of such cost, and then sold to Raydist 
Navigating Corp. for approximately $15,000. 

It would appear under the circumstances that the rental allowed Hastings 
Instrument Co., Ine., under contract AF19(604)123 was excessive. In order 
that the records of this office may reflect any matters on file in your office which 
were not of record at the contractor’s plant covering the negotiation of contract 
AF19 (604) 123, and in order that proper report may be made with respect thereto, 
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your comments with respect to the foregoing will be appreciated. Information 
as to any proposed action on the excessive rental charges will be appreciated. 

For your information the audit was considerably delayed or otherwise im- 
peded by the lack of cooperation experienced by staff members of this office. 
It was even necessary for this office to direct special letters to the two con- 
tractors in order to secure access to pertinent books and records considered 
necessary in the audit. Considerable time was taken up in listening to officials 
complain about the unfavorable treatment of various Government auditors and 
inspectors. From our experience and observation, the so-called unfavorable 
treatment may well have been brought about by the antagonistic attitude of the 
officials, by the lack of cooperation, and by stalling tactics in making records 
available. The main source of income to these companies has been derived from 
Government contracts and it is believed that under the circumstances the Goy- 
ernment has every right and privilege in expecting full and complete cooperation, 
not only with respect to records but also with respect to the accounting and 
management policies, practices and procedures. 

Very truly yours, 
C. FE. Merrity, Regional Manager. 


UNITED STATES GENERAL ACCOUNTING OFFICE, 
DIVISION OF AUDITS, 
Richmond, Va., August 24, 1954. 
OFFICE OF CONTRACTING OFFICER, 
Air Force Cambridge Research Center, 
Cambridge, Mass. 

Dear Sir: Reference is made to letter of this office dated August 3, 1954, in 
connection with certain questionable matters disclosed in the audit of the books 
and records of the Hastings Instrument Co., Inc., Hampton, Va., under cost- 
plus-a-fixed-fee contract AF—19 (604) 1238. 

Subsequent to the letter, a 2-day conference was held with Navy Cost In- 
spection personnel from Newport News and Philadelphia for the purpose of 
discussing questionable matters disclosed in the audit of Hastings and its sub- 
sidiary, the Raydist Navigation Corp. Matters covered in letter of July 23, 
1954, to the contracting officer at Cocoa, Fla., and in the above referenced letter 
were made known to the Navy representatives. For your information the con- 
tracting officer at Cocoa has recently replied that the profit of $4,821.34 to 
Raydist under CPFF contract AF-19(606)123 represented an unwarranted gain 
and that appropriate action would be taken. 

As a result of the conference, certain audit steps are now being taken by the 
Navy cost inspector covering improper direct as well as indirect charges for 
1951, 1952 and 1953. It was determined that early audit action was necessary 
as the various contracts involved are rapidly nearing completion. In connection 
with the questionable rental charge under contract AF-19(604)123, no action 
is being taken by the Navy pending reply to letter of August 3, 1954, but that 
upon receipt of appropriate advice exception will be taken by the cost inspector 
to the difference between the $2,000 monthly rate offered to and accepted by 
Raydist and the $4,400 monthly rate billed the Government by Hastings when 
Raydist was denied the contract. 

The above information is submitted for your early consideration in replying 
to office letter of August 3, 1954. 

Sincerely yours, 
C. E. MERRILL, Regional Manager. 


Mr. Hasttnos. This letter tells this Bahama story from the point 
of view of the General Accounting Office, asking what action this con- 
tracting officer is going to take and I should say this is a contracting 
officer who was not the contracting officer during the time, who ha 
little or no knowledge of the contract whatsoever. He was proposing 
to this contracting officer what action he was going to take, and using 
this to prejudice our case before the other contracting officer and it 
is interesting to note that this contracting officer did take action, which 
was overturned in the Armed Services Board of Contract Appeals, 
and the action he refers to by the contracting officer in this letter was 
also overturned by the U.S. district court. 
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Some months later, I also got a letter from the head, the Director 
of Audits of the General Accounting Office, assuring me that it was 
their policy and that they were going to do it. They were going to 
come down and talk to me about this. They were just getting in- 
formation, and he says: 

However, as I also pointed out to you, it is our policy to discuss audit findings 
with contractors and this will be done in your case as rapidly as this matter can 
be brought to a conclusion. 


I will be out of the city for approximately the next 2 weeks, but I hope upon 
my return, to be able to bring this matter to a conclusion. 


He has never been back since. This is the last contact with the 
Audit Agency of the General Accounting Office that I have ever had. 

Senator Ranpo.teH. Do you wish that letter also in the record ? 

Mr. Hasrtnos. Yes. 

Senator Ranpotpu. It will be added in the record. 

(The letter referred to is as follows :) 


GENERAL ACCOUNTING OFFICE, 
DIVISION OF AUDITS, 
Washington, October 25, 1954. 
Mr. CHARLES HASTINGS, 
Hastings Instrument Co., Inc., 
Hampton, Va. 

Deak Mr. HASTINGS: Please accept my apologies for being unable to com- 
municate with you during my short stay at Old Point Comfort. We were in 
continuous conference meetings all day and evening until Friday when the hur- 
ricane struck. At that point everyone’s main concern was getting out of Fort 
Monroe and home as rapidly as possible. 

We are not yet in possession of information from the contracting officers in- 
volved, which is necessary before we can resolve your problem. As I pointed 
out to you during our oral discussions, our audit objective is primarily to deter- 
mine how well the administrative agency involved is discharging its financial 
responsibilities in its contractual relationships. It is in this respect that we 
come into contact auditwise with firms doing business with the Government. A 
natural consequence of this activity is the bringing to the attention of agency 
contracting officers and audit personnel of matters developed in the course of 
an audit of a contractor. However, as I also pointed out to you, it is our policy 
to discuss audit findings with contractors and this will be done in your case as 
rapidly as this matter can be brought to a conclusion. 

I will be out of the city for approximately the next 2 weeks, but I hope upon 
my return to be able to bring this matter to a conclusion. 

Sincerely yours, 
Rosert L. Lone, Director of Audits. 

Senator Ranpotew. Do you think the writer of the letter forgot 
the subject matter or what explanation is there? It seems to be an 
important item. 

Mr. Hasttnes. No; I called him and he came even within a few 
miles of our plant on one occasion, when he was going to try to stop 
by, but he got too busy. He apologized, I believe, later. He was 

ways going to do something, and finally, he did. He finally wrote 
areport which I read in the Air Force file in the Pentagon, of which 

Ido not have a copy. He finally recommended some of the actions 
that the Air Force took but he never came into our plant. 

We submit that no small business can afford to deal with a Gov- 
érmment agency with such uncertain contracts, with such uncertainty 
as to performance and amount, when subject to such arbitrary and 
inreasonable action as was taken by the General Accounting Office 
in this particular case. No small business can afford to continually 
88873—59—_—7 
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fight a Government agency such as the General Accounting Office, 
which can come up at different times with so many varying con- 
clusions as to the amounts due under a single contract. As con- 
trasted with the exactness of the General Accounting Office in this 
particular case, we had another instance in which a contested item 
was first disallowed by the General Accounting Office, then was 
twice paid, with the same individual in the General Accounting 
Office signing both vouchers following appeal. The onerous and 
unreasonable accounting and repetitive cost audits are driving 
capable contractors away from the Department of Defense programs, 
and their technical, oppressive actions of the General Accounting 
Office are damaging the defense program. 

As I said previously, there is a similar case also precipitated by 

the General Accounting Office, which was settled by the Armed 
Services Board of Contract Appeals. This contract was for track- 
ing gliders over the Sierra Nevada range, where the Air Force was 
studying air currents. After successful performance of the work, 
the Air Force, at the insistance of the General Accounting Office, 
reneged on its agreements, which decision had to be reversed in the 
Armed Services Board of Contract Appeals. 
_ A history of this case is outlined in the official decision of this 
Board, which I would like to include as another exhibit. The Armed 
Services Board of Contract Appeals felt that they should say in 
their decision— 


the regional manager of the General Accounting Office caused a periodic in- 
spection to be made of the Navy cost inspection audit and chose for review 
the records of this contractor, without benefit of knowledge of the negotiations 
and the other circumstances attending the execution of the contract. 


The decision of the Armed Services Board of Contract Appeals 


stands for itself—I would like to introduce it. 
Senator RanpotexH. With no objection, it also will be included 


in the record. 
(The decision of the Armed Services Board of Contract Appeals, 


referred to above, is as follows:) 
HASTINGS INSTRUMENT Co., INC. 


ASBCA No. 3401, Air Force Panel, December 18, 1956. Contract No. AF 
19 (604) -—123. 

Rental of Equipment to Government.—The contractor claims that the gov- 
ernment had obligated itself, under a contract, to pay a negotiated rate of 
$4,400 per month for a term of four months while the government maintained 
that the contractor was entitled only to its costs, to be determined under Sec. 15 
of the ASPR. That section does not establish a rule for determining costs to 
the lessor of equipment. Therefore the contractor’s appeal was sustained for 
the rental plus costs. 

Brig. Gen. M. R. Tidwell, Jr., Lt. Robert D. Witte, for the government. F. 0. 
Blechman, Jones, Blechman, Woltz & Kelly, for the appellant. 

Before Mr. Archer, with Mr. Austin and Mr. Crawford concurring. 

The issue on this timely appeal is the amount of rent that is payable by the 
Government for certain equipment, Item I of a contract for research services 
directed toward the development of a “Three Dimensional Electronic Tracking 
System for Sailplanes.” The contractor claims that the Government obligated 
itself to pay a negotiated rate of $4,400 per month for a term of four months. 
The Government maintains the contractor is entitled to only its costs determined 
according to Part 2 of Section XV of the Armed Services Procurement regulation. 

In or about September 1951 the Government, through its Cambridge Research 
Center, received the appellant’s proposal for the use of its “Raydist Three 
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Dimensional System” for the study of air currents in a mountainous region, and 
the incidental tracking of sailplanes. This system was or involved the use of a 
patented electronic device or devices that the appellant had developed over a 
period of time. The equipment proposed to be used consisted of a Master 
Station installed in an enclosed vehicle, five Relay Stations, a Plotting Board, 
certain Transmitters and a Recording System. The appellant said : 

“It is our understanding that the Cambridge Research Center desires to lease 
a Raydist System, however, in view of the initial capital investment, we must 
be assured of a continuous four-month lease agreement. This agreement shall} 
apply to the equipment described above, constructed to the specifications dis- 
closed herein, at a rate of $4,400 per month. Personnel to be furnished under 
this contract are to be supplied at the same rate of pay as they are receiving 
at the Hastings Instrument Company plus actual overhead and a 7% fee. 
All travel shall be on an actual cost basis plus a per diem rate of $10.00 per 
day.” 

There followed a breakdown of what the appellant termed a “total estimated 
cost” which commenced with an itemization, in order, of Material ($500.00), 
Engineering Personnel ($6,200.00), an overhead of 120% on the latter item 
($7,440.00), and other direct costs consisting of travel and reports ($9,800.00), 
for a total of $23,940.00. To this was added a fixed fee of 7% ($1,675.00 
without the cents) for a further total of $25,615.00. Beneath this was written: 


“Equipment Rental and one Raydist Field Test Truck—4 months 
IY Bats es-wage Senin ein wsegalilaeigbicsiliceecgilati acacia nis dlssa seni $17, 600, 00 


PE ice hee i ent ee ees en $43, 215. 00” 


The Air Force Project Scientist commented on this proposal that it greatly 
exceeded his budget and sought a modification based, in part, on a greater use 
of Air Force personnel. The appellant thereupon and under date of 18 October 
1951 offered for a “total estimated cost for the four-month period” of $25,068.00, 
to furnish the same equipment but to train Air Force personnel in its use. 

“All other terms in our original proposal are to remain in effect; that is, that 
a guaranteed minimum rental period of four months is assured * * *,” 

A new cost breakdown was submitted in the same format as theretofore used. 
After a listing of Material, Engineering Personnel, Overhead, Other Direct Costs 
and a Fixed Fee, for a “unit price” of $7,468.00, the contractor wrote under an 
item 5, 

“Equipment Rental and one Raydist Field Test Truck—4 months 
I a ctciniiein Teactenncinnn Minaidsiei seth Calne i ei ele on) $17, 600. 00 


MOIR TO a cians detects henge cas each ciate dh cede Be ee EN te $25, 068. 00” 

Almost immediately thereafter the same Project Scientist notified the ap- 
pellant that the Government had decided to accept its proposal and initiated 
the internal administrative procedures to effect the procurement, asking for 
the issuance of a purchase request for a fixed price contract in the amount of 
$25,068.00. The Chief of the Contract Section of the Agency’s Procurement 
Branch (who later became the Contracting Officer) proposed, however, that the 
services be procured on a cost-plus-a-fixed-fee basis for $24,907.60, including 
afixed fee of $327.60. This was a reflection of a superseding understanding that 
the appellant would eliminate a fixed fee on travel and per diem in the esti- 
mated sum of $2,300.00. In the negotiations out of which this last amendment 
arose the appellant took the position, first that it was policy to accept only cost- 
plus-a-fixed-fee or fixed price contracts, not a “Target and ceiling type”, and 
later that “our firm accepts only cost plus fixed fee type contracts on a contract 
of this type”. 


The fixed fee thus adjusted, the contracting officer sent this telegram to the 
appellant on 10 November 1951. 

“Ref. your ltr. dtd. 18 Oct. 51 and telegram dtd. 6 Nov. 1951 authorization 
is granted to proceed with performance of contract AF19-604—123 for research 
fervices directed toward ‘three dimensional electronic tracking system for sail- 
planes’ at a cost of $24 580 00 plus a fixed fee of $327 60 total amount not to 


exceed 24 907 60 PD contractual document to be fwded for execution as soon 
4 possible PD.” 
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The appellant assembled equipment for the project and on or about 1 De 
cember 1951 sent it to California. Thereafter it received copies of a proposed 
contract with a request for execution. It had these provisions: 

“Schedule.— 

“Part I. Articles and Services to be furnished: 

“Item I. The contractor shall furnish on a rental basis for a period of four 
(4) months starting 1 December 1921 a “Three Dimensional Electronic Track- 
ing System for Sailplanes’ in accordance with Exhibit ‘A’ dated 1 November 
1951 attached hereto and made a part hereof. 

“Item II. Installation and operation of a ‘Three Dimensional Electronic 
Tracking System for Sailplanes’ in accordance with the aforesaid Exhibit ‘A’, 

“Item III. Furnishing of Data in accordance with the aforesaid Exhibit ‘A’, 

“Part II. Estimated Cost (based upon data on file in the Office of the Com- 
— General, Air Force Cambridge Research Center, Air Materiel Com- 
mend) ; 








Item Quantity Estimated cost 
Oe ee Ne ee ae EE | hindempa Debbie edoumbie tnuwenaccsincae $17,600.00. 
ie a eee slintaiaa a cipiich ningeaseon india waindeubelebaneel ,980.00, 
dpe cba ee tam eka ne cednnnscdeccbneuudacebecsieeccesllesceuaceonoeees Price included in item 2, 





Note.—The amount of this contract, less that for technician’s services, over- 
load, per diem, and travel, shall be applicable toward the purchase price of 
the equipment used if the Government shall decide within a period to be agreed 
upon, to purchase such equipment. 

* - 


- a * . * 
“GENERAL PROVISIONS 
o * * * * * * 


“4, CONSIDERATION: (a) The Government will pay the Contractor upon satis- 
factory delivery of all items specified in this contract, * * * the cost, plus a 
fixed fee of * * *. 

“(b) For purposes of determining the amounts payable to the Contractor 
under this contract, allowable items of cost will be determined by the Contract- 
ing Officer in accordance with Part 2 of Section XV of the Armed Services 
Procurement Regulations, * * *.” 

Since the contract as drafted did not provide for rental of the equipment 
for a guaranteed four months it did not, in the opinion of the appellant, express 
the agreement of the parties. In a telephone communication with the Govern- 
ment’s negotiator on 18 December 1951 the appellant was requested, neverthe- 
less, to sign the paper and return it. That was done on 19 December with a 
letter reading in pertinent part: 

“In accordance with the telephone conversation of this date * * * we are 
enclosing herewith the original and two copies of the subject contract executed 
per our agreement. 

“Tt is understood that the Raydist Three-Dimensional Tracking System under 
lease for this contract is to be enforced for a minimum of four months at a 
rate of $4,400 per month which is covered in our original proposal and was 
agreed upon during our initial negotiations. This rental charge is to begin on 
1 December 1951 and is to remain in effect until the equipment has been returned 
to our plant. 

“It is requested that either an amendment to this contract be made or an 
approval be forwarded to us in letter form which covers our original intent 
in this lease agreement. It is also our understanding that the typographical 
error of sixty cents in the total cost of the contract is to be corrected.” 

The Government neither replied to this letter nor made the requested amend- 
ment. However, the equipment was kept in use for the four month period and 
the appellant’s vounchers for the $4,400 rent were paid. The first of them, cover- 
ing the first two months of operations, was dated 19 February 1952 and it 
bears a certificate of the Cost Inspector of the Navy* “Reviewed and provision- 
ally approved for $8,800,000 subject to audit prior to final settlement”. 


*Inspector by Inter-Service agreement. 





{ 
f 
1 
] 





mT 


k- 
er 


‘ic 


er- 
of 


tis- 
Is & 


ctor 
act- 
ices 


nent 
ress 
rern- 
rthe- 
th a 


. are 
uted 


nder 
at a 


in on 
irned 


or an 
ntent 
yhical 


mend- 
d and 
cover: 
ind it 
rision- 


TT 


CASE PROBLEMS IN GOVERNMENT PROCUREMENT 97 


Although performance had been completed in April 1952 and rent of $17,600 
was paid, no final voucher had been submitted and no final action had been 
taken by the Navy Cost Inspection Service by March 1954 when there com- 
menced the following series of events. 

The Regional Manager of the General Accounting Office caused a periodic 
inspection to be made of the Navy Cost Inspection Office and chose for review 
the records of this contractor. Without benefit of knowledge of the negotiations 
and other circumstances attending the execution of the contract, the Manager 
concluded that the $4,400 a month rent as there shown was an estimated figure 
only and in view of certain other discoveries thought that it represented an 
excessive profit. 

He found that late in 1951 the appellant was considering two undertakings 
for the Air Force, the one that became this (Sierra) project and another to be 
performed in the Carribean region. It desired that both be discharged by its 
wholly owned subsidiary, Raydist Navigation Corporation, and offered to that 
company for $4,000 a month a two dimensional set for the Carribean and a 
three dimensional set for the Sierras, this rent to be applied against a possible 
purchase of either or each set for $45,000. After the Air Force refused to con- 
tract with the subsidiary for the Sierra work the Directors agreed to rent the 
two-dimensional set to that company for $2,000 a month. This was evidence, 
in the opinion of the General Accounting Office representative, that the reason- 
able rental value of the three dimensional set (which the contractor retained 
and used on the Sierra project) was also $2,000 a month. He ascertained, too, 
that the contractor had established a production order to accumulate the costs 
of getting the equipment ready for this project and as recorded they amounted 
only to approximately $20,000. These were, however, only costs incurred or 
expenditures made after the issuance of the work order and it was not known 
if they were complete. Nor was it known if they were for the fabrication of 
components or only their assembly. Also among his discoveries was the fact 
that the company’s accountant had arranged for the depreciation of the item 
over a period of three years. 

These matters were communicated to the contracting officer and Navy repre- 
sentatives and on August 24, 1954 the Regional Manager advised the con- 
tracting officer that “upon receipt of appropriate advice exception will be taken 
by the Cost Inspector to the difference between the $2,000 monthly rate offered 
to and accepted by Raydist and the $4,400 monthly rate billed the Government 
by Hastings when Raydist was denied the contract”. Sometimes thereafter 
(December 1954) “Based on a review of the findings of representatives from 
the U.S. General Accounting Office, District of Virginia,’ the contracting officer 
asked the appellant to make a voluntary refund of $9,600. That party pro- 
tested that the $4,400 was a negotiated rate; it was comparable to prices charged 
by competitors for equipment of similar or less complexity and, for other rea- 
sons it outlined, it was a fair price. 

Finally and on July 26, 1955 the Navy Branch Audit Office made its report 
to the contracting officer. It concluded that report with this summary: 

“9. The known demonstrable cost of the equipment during the rental period 
would consist of depreciation expense in amount of $3,136.69, spare parts ex- 
pended, $613.38, and modification cost of the XY Plotter $478.88 or a total of 
$4,228.95. Since the Contractor’s overhead is fully absorbed it is unlikely that 
there are any additional costs of substance which can be applied. In contrast, 
it is noted that the Contractor recovered $31,536 for this equipment in the 
rental received under Contract AF 19(604) 123 ($17,600), the depreciation 
absorbed as reimbursable cost by other Government cost-type contracts ($7,783) 
and the proceeds of the sale of major components ($6,153). The cost absorbed 
by the Government, $25,383, alone exceeds the construction cost of equipmert, 
$19,618, by $5,770 and when added to the book value of the equipment sold, 
$5,649, the Government reimbursed the Contractor $11,419 more than the actual 
out-of-pocket cost of $13,964, or 182 percent of the Contractor’s actual cost. 
Furthermore, this does not consider the depreciation expense applicable to and 
recovered as cost of other Company work. 

“10. Thus the known facts at this office appear to fully warant the Con- 
tracting Officer’s proposed disallowance of the $4,400 monthly charge as being 
excessive. It is also apparent from the Contractor’s records that the system 
Was evaluated at a fair rental of $2,000 per month for purposes of renting to 
Raydist Navigation Corporation, and thus the proposed concurrent allowance 
of a rental charge of $2,000 appears fair and reasonable.” 
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In his final decision, rendered 16 December 1955, the Contracting Officer 
said— 

“In view of the unambiguous language contained within the terms of the 
Contract, the contracting officer has no alternative except to deny your request 
and determine that the rental of the equipment was accomplished on a cost 
basis. It has further been determined by the contracting officer that a rental 
rate of $2,000.00 per month constituted a fair and reasonable rental for the 
equipment furnished in connection with the services performed under the terms 
of subject contract.” 

There is an anomaly in this position that goes far to discredit the profession 
of the Government’s witnesses, its first (procurement) contracting officer and 
his negotiator, that it was intended to procure the equipment on a cost (to the 
contractor) basis. In principle, the contracting officer who rendered the de- 
cision has come no closer to the payment of costs than did his predecessor who 
does not appear to have questioned payment at the rate of $4,400 for the almost 
two years of his tenure. The Navy Auditor said that the known demonstrable 
cost of the equipment during the rental period was $4,228.95, only 53% of the 
$8,000 he has allowed. In moving to make demand for a voluntary refund 
(December 1954) seven months before his auditor’s report, he said nothing 
about costs but implied that $4,400 was an excessive rate because the equip 
ment was “evaluated by Hastings at a fair rental value of $2,000 per month.” 
It appears, therefore, that he seeks to redetermine the price on a “reasonable 
value” basis rather than allow the contractor’s costs, whatever they may be. 

There is no doubt, on the other hand, of the appellant’s intention. It is true 
that in the negotiations it said it sought a cost-plus-a-fixed-fee contract. This 
is not necessarily inconsistent with its present position and must be read in 
context with its contemporaneous insistence on a four-month lease agreement 
at a rate of $4,400 a month “in view of the initial capital investment.” 

The contract itself is readily capable of the construction that $17,600.00 repre- 
sented a negotiated rent. In Part II of the Schedule the estimated cost there 
shown is said to be based on data on file at the Cambridge Research Center 
which included the contractor’s unequivocal and repeated offer, never specifically 
questioned, to rent the equipment at a fixed rate for a fixed term. 

We are unable, for yet another reason, to give the contract the interpretation 
for which the Government formally contends. Part 2 of Section XV of the 
Armed Services Procurement Regulation does not, in our opinion, establish 
any rule for the determination of costs to the lessor of renting equipment. We 
are no more willing to accept the “depreciation” rule than was the contracting 
officer. This might be an appropriate way of determining the cost of the inci- 
dental use of capital equipment but to furnish it on a “rental basis” connotes 
something more. Even the Government trial attorney recognizes depreciation 
as only “one of the methods upon which actual cost to the appellant of renting 
the equipment to the Government may be determined.” We cannot give the 
contract an interpretation that will leave it clothed in such obscurity. 

These consideration require our finding that this contract obligated the Gov- 
ernment to pay a fixed rental of $4,400 a month. The appeal is accordingly 
sustained. 


Senator Ranpoiru. Let’s stop for just 30 seconds. 
Brief recess.) 
enator Ranpotren. Mr. Hastings, would you resume? It will take 
you approximately how long—15 minutes, to complete your state- 
ment? 

Mr. Hastines. I would suspect it would just take about twice that 
long—I mean, again as long as I have been so far. 

Senator Ranpoupn. Proceed, please. 

Mr. Hastrnos. Another great deterring factor against working on 
Government contracts which I feel most strongly about is based on 
the unfair and inequitable treatment accorded our company by the 
General Accounting Office, as mentioned above. I well realize that 
such feelings stem from the actions of the individuals concerned but 
in these particular instances, one of the officials, Clyde E. Merrill, 
regional manager of the General Accounting Office, now at Norfolk, 
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Va., and his supervisory offices in Washington, reflect at the highest 
levels, the policies, philosophies, and attitudes of the General Account- 
ing Office. Any system which can nourish and justify the employ- 
ment of Clyde E. Merrill and other little Clyde Merrills and big 
Clyde Merrills throughout its organization is performing a disservice 
to this country and to the Congress, its creators and masters, and to 
Government agencies who are required to rely on the findings of its 
audits. Our own experience with Mr. Merrill resulted in our suffer- 
ing untold damage to our reputation and harm to our business, based 
on his prejudicial tactics, distorted and inaccurate audits. 

I have mentioned and included as exhibits the history and the 
background of the two contracts in which disputes resulted from Mr. 
Merrill’s instigations. In both cases, our company was completely 
vindicated; yet the costly and time-consuming burden of proof was 
on us and much of the damage to our reputation and relationships 
with the contracting agencies will never be repaired. The ability to 
make such unsubstantiated charges against an individual or an or- 
ganization and the policy of assuming that they are guilty as charged 
until they have proved their innocence, is directly opposite to the 
American principle, always upheld in our courts, and essential to the 
protection of man’s rights, that one is innocent until found guilty. 
Also the methods of the General Accounting Office of vilifying and 
indicating for alleged improper actions by correspondence, to con- 
tracting officers, is still inconsistent with the American principles of 
justice, since this correspondence is cloaked in administrative secrecy 
and the contractor is entirely unaware of its existence and not able to 
justify himself. 

Does the General Accounting Office have a record of impartiality 
and fairness in dealing with contractors? Certainly not in our case. 
The General Accounting Office maliciously prejudiced our position 
with two Government contracting officers. This can be proven by 
contrasting the General Accounting Office’s own correspondence with 
an exhibit in one case in question before the Armed Services Board 
of Contract Appeals—that is, their Decision No. 3401—to the findings 
of this Board and the findings and rulings of the Federal courts 
which ruled, and I quote from the Federal judge’s decision: 


The United States of America is, therefore, not entitled to appeal on its cross 
claim. 


And further stated, and again I quote: 


Raydist Navigation is entitled to recover the sum of $2,000 unlawfully and 
improperly withheld, with interest, from December 1955 until paid. 


I might add for the record that Raydist Navigation was a wholly 
owned subsidiary of ours. 

This, gentlemen, was a decision of a Federal judge rendered in 1957. 
The principal was collected in 1958 and the interest still has not been 
collected. 

The General Accounting Office has often been referred to as the 
watchdog of the public purse. I well recognize, gentlemen, the ad- 
vantages of such a watchdog. However, when the watchdog turns 
and bites not only the robber, but the butcher, the milkman, the ice- 
man, the neighbor, and even the child, it can truly be said that the 
watchdog is doing a disservice. In such cases, the dog is usually de- 
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stroyed and the owner required to pay the price for the dog’s action. 
Too vicious a watchdog is frequently more costly than the possible 
robber. 

In addition to the difficulties above stated, it is my firm conviction 
that the entire Government program of cost-plus-fixed-fee contract- 
ing is wasteful to the Government and undesirable to small business, 
Under the various cost-type contracts, our firm must have received a 
total of approximately $4 million. Never were we able to give a 
customer so little for his money. The constant harassment resulted 
in diversion of our most qualified and experienced people; precluded 
the best and proper performance and prohibited in most cases, the 
accomplishment of the end results intended by the contract. 

Our experience was such that we made diligent inquiries into the 
experience of others, both large and small, who were operating under 
similar cost-type contracts. We were amazed to learn that our ex- 
perience was common in the industry and that the major research 
and development programs were only practical under cost-type con- 
tracts when they could be completely Eanvesd from any commercial 
operations which, gentlemen, is practically impossible in a small 
company. 

I might say—disgressing again—we even tried to set up Raydist 
navigation quite a bit for that purpose. It did not work. Even 
in such cases, the program was wasteful because of the added per- 
sonnel and procedures that were necessary to meet the demands of 
the varying agencies and supervisory and auditing officials. 

In instance after instance, we made inquiries and were told that 
this type of contract was “murder” and that it was impossible to 
obtain the best results thereunder. 

General Electric, perhaps the largest in this field, in its last annual 
report reported an average profit on commercial business of six per- 
cent after taxes; of three percent after taxes on defense business, and 
stated, and I quote, “Bold risk-taking is as important in the Nation’s 
defense, as in civilian business, yet incentives in defense work la 
far behind incentives in the rest of the economy. General Electric’s 
profits on defense work are substantially below profits on its com- 
mercial business, and were less than half what the public considers 
a ‘fair’ profit, as determined by opinion surveys.” 

I would like to see the results of a survey, gentlemen, with relation 
to the opinion of small businessmen who have been involved in these 
cost programs for a long period of time. I think it might be inter- 
esting. 

Tavthe New York Times of January 12, 1959, Mr. Cordiner, the 
president of General Electric, was quoted as saying, “General Electric 
was exercising ‘free choice’ in accepting or rejecting defense con- 
tracts. The company,” he added, “had been and is turning down 
assignments that are shaved too close to actual costs.” Competent 
small businessmen soon learn, too, that they are in an even less favor- 
able position and are avoiding Government contracts. 

That such cost-type contracts often do not accomplish the desired 
result even in the largest companies is, perhaps, best demonstrated 
by the experience of RCA in the development and the procurement 
for the Air Force of an airborne radio transceiver. In the 22d Inter- 
mediate Report of the House Committee on Government Operations, 
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ublished July 29, 1954, as House Report 2573, there is reported the 
instance where, since 1948, the Air Force awarded contracts a proxi- 
mating $100 million for the development and procurement of a par- 
ticular model of a long-range airborne radio transmitting and re- 
ceiving set. ‘The sets, when delivered, were found to be so unreliable 
as to be of no practical use, and there was substituted therefor in the 
Korean war, commercial sets available in the open market. 

I do not believe that the shortcomings uncovered under this contract 
are the fault of RCA or their competent engineering staff, but are 
the result of misguided direction and an oversupply of contradictory 
and conflicting directives, hamstrung by compartmental responsi- 
bility, and lack of competition. It was a socialized program, not the 
competitive eee which has made America great. 

I might also say, gentlemen, diverging a little here, as I read this 
report at that time, when I was feeling that it was hopeless for our 
company, I could read through that report and on a smaller scale 
it sounded just like our contracts of the cost-plus nature. 

In contrast to the lack of productivity and concrete results obtained 
under our cost-type research and development contracts, we would 
like to point out some of the services which we have rendered and are 
today rendering Government and commercial users on a fixed-price 
basis. 

We obtained contracts from Government agencies requiring only 
that we perform a clearly defined job or produce a specific piece of 
equipment, at a clearly stated price. 

These agencies obtained results. 

While our Government research agencies were still floundering in 
a morass of research and development programs for marine navigation 
and surveying equipment, we furnished other U.S. agencies com- 
mercial models of such equipment, and they used it profitably. 

Senator Ranpoten. Mr. Hastings, do you have an overall figure? 
It seems to me in preparing for the hearing this morning I checked 
your Government contracts and I think it was $314 million worth 
of contracts by your firm. AmI wrong in that? 

Mr. Hasrines. I think that the total sum probably runs over $5 
million. It is certainly more than $4 million. 

The cost-plus contracts total $4 million and the others are certainly 
more than $5 million, I think. 

Senator RanpotpH. Does it encompass 30 to 40 contracts? 

Mr. Hasrines. Yes, I would think on a cost basis we maybe had as 
many as 30 contracts and probably as many as 100 contracts on a 
fixed-price basis. 

Senator Ranpotpw. Then what you are saying is that you have had 
many, many contracts and not the isolated situation of a few con- 
tracts which have been issued. 

Mr. Hasrrines. That is right. 

Continuing from my prepared statement: The U.S. Corps of Engi- 
neers purchased a Raydist system in 1950 which, to quote their own 
statement to the press, resulted in “an estimated saving of $17,000 a 
year—some $150,000 since it was first employed here.” 

They are using Raydist in channel maintenance of Hampton Roads. 
The Hydrographic Department of the Portuguese Navy also pur- 
chased Raydist in 1950 for hydrographic surveying operations for 
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their operations in their African possessions. Both of these groups 
have bought additional Raydist systems because of their ability and 
performance records. 

The Maritime Commission also recognized Raydist as the first elec- 
tronic device for accurately measuring the speed of ships. 

I might digress there for a moment. They had to measure them 
in very deep water and the only deep water available was at Guan- 
tanamo Bay, Cuba—for the larger ships that used to be practicable— 
and also up in Maine. 

In our area, you have to go 100 miles offshore, which makes it 
beyond the line of site and the pulse-type systems do not work well 
in the low-frequency end of the spectrum. 

The Maritime Commission approved the use of Raydist in the 
speed trials of the SS United States in 1952. 

One of the most important problems confronting small business or 
any business today is increasing costs. Costs of labor and materials 
continue to rise. Overhead and nonproductive costs must be cur- 
tailed in order for a small business to continue to meet competition. 
It is essential to the growth of a company and to the economy of our 
country that a business devote its efforts to research for new products 
and then exploit their sale to its fullest extent. 

It is practically impossible for any small concern to do business 
with the Government on a cost-plus-a-fixed-fee basis and simultane- 
ously try to develop and market its own products. This is caused by 
the terrific amount of administration required where Government 
contracts are concerned, thereby increasing the overhead costs on non- 
Government products and services. 

To illustrate the great need for a large administration and security 
force required by these cost-type contracts, let me state that we are 
at the present time doing approximately the same dollar value of busi- 
ness that we were doing at the height of our cost-type research and 
development business. 

At that time we had almost 200 employees; today we have approxi- 
mately 60. At that time we had 15 full time guards; today we have 
none. At that time we had an accounting department of 10 people; 
in addition to 4 employees in the expediting and purchasing depart- 
ment, today we have only 3 in the accounting department, and 1 
buyer. 

Let me also add that we recently emptied more than 50 file cabinets 
of material we no longer needed because of our change to fixed-price 


business, and we are, of course, still preserving much of the back 


records until the required time for holding such records expires. 
The Government, under the ASPR regulations, disallows many 
necessary and reasonable business costs such as interest, basic re- 
search, advertising, sales promotion, and so forth. It is obvious that 
the residual pooling of all disallowed costs, which must necessarily 
be absorbed by the fixed-price contracts and by standard manufac- 
tured products, soon drives the costs of fixed-price work to a point 
where it is not profitable to continue both types of operation unless 
they can be completely separated. 
Senator Ranvoteu. Let the record show that Senator Engle is 


present. 
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I am glad to see you, Senator Engle. I wish you could have been 
here earlier. You are a pilot with your own light and are familiar 
with the subject matter that is being discussed. I appreciate your 

resence. 

Senator Enere. Thank you, Mr. Chairman. I am happy to be here. 

Mr. Hasttnes. Only big business can departmentalize its operations 
sufficiently to enable the cost-type work to be divorced from its com- 
mercial operations. Small business must eventually choose between 
the two, and I believe that this is essentially what is happening. 

As for us, we have decided in favor of only fixed-price work, 
whether for Government agencies or commercial users. We are in- 
vesting our own money in our own research and development pro- 
grams, which, incidentally, have proven to be very rewarding, both 
scientifically and financially. 

We are once again free to conduct our business in a manner that 
has always made American business productive and America great. 
We sincerely hope to keep it that way, Mr. Chairman. 

Profits are essential to business. It is my opinion that many con- 
scientious and well-meaning contract negotiating and auditing groups 
(and even the public in some cases) completely misunderstand the ab- 
solute business necessity for making a profit on contracts. This is 
particularly true for small businesses. 

Profits to small businesses are an insurance fund which they must 
fall back on many times every year to take care of unexpected busi- 
ness contingencies, research and development, on new and improved 
products, plant expansion when necessary, and the many demands 
made upon them by business and community responsibilities. No in- 
surance company is willing to insure against many of the risks which 
the small businessman must take, and his only form of insurance is a 
type of self-insurance which profits must provide. These are all above 
and beyond normal return on the investment, such as interest on the 
money invested. 

It is a matter of statistics that small businesses involve more risk 
than do larger businesses; therefore, greater profits are necessary for 
a small business to survive. Small businesses cannot grow, they can- 
not obtain bank loans, and they cannot obtain investments from the 
public unless they make a reasonable return for the risk involved. 

If small businesses are going to be able to take bold risks, necessary 
to produce new and improved products, they must be relieved of the 
onerous treatment by hosts of Government auditors dedicated to the 
proposition that it is immoral to make a profit, and who have been 
indoctrinated with the belief that on any particular contract, or in toto, 
a contractor should not make more money than if he had invested his 
capital in Government bonds. 

Based on my personal experience and the experiences of many others 
with whom I have discussed these problems, I have come to a number 
of definite conclusions, namely : 

1. That Government business is “submarginal” at best. 

2. That Government cost-type contracts, as they are being admin- 
istered today are particularly bad for small businesses. 

3. That small businesses, as a whole, are not equipped by training, by 
internal controls and procedures or by pen to cope successfully 
with the uncertainties inherent in most Government contracts. 
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4. That the average small businessman is completely incapable of 
defending himself against a powerful, merciless bureaucracy dedi- 
cated to the proposition that making an adequate profit on Govern- 
ment work constitutes a crime. 

5. That small business—any business, for that matter—must be 
reasonably assured of a fair return on its investment in order to sur- 
vive. The Department of Defense is apparently unwilling to “pay 


the piper.” 

6. That Congress and various governmental agencies have become 
so concerned lest a profit be made in the performance of a defense con- 
tract, that they have imposed regulations, restrictions, and controls to 
the point that to the small businessman the defense program is in- 
efficient, unprofitable, and uninviting. Many of those small business- 
men enmeshed in this morass are confused, frustrated, and unpro- 
ductive. 

7. That major revisions must be made in the present laws and 
regulations and the method of administration to correct a situation 
which at present is damaging, both to small business and to the 
defense effort of this country. 

Since the small businessman is essentially an individualist, he does 
not want assistance or special consideration administered by any 
group or agencies. He would like a healthy business climate, free of 
controls, regulations, and technicalities. 

Senator Ranpotrn. Let me interrupt you right there. Do you 
think it is improper to have sensible controls and reasonable regula- 
tions ? 

Mr. Hasrines. No; I feel that controls are necessary. I think that 
the main interest should be whether the Government gets something 
for its money from the small contractor, not the amount of profit. He 
is unable to determine it; he is unable to determine it for himself, 
and the General Accounting Office is completely incapable of going 
into a small business and determining on any particular contract 
whether he made 5 or 6 percent. 

It just cannot be done. 

Senator Eneiz. Would it be more sensible to encourage the con- 
tracting of small business as subcontractors from major contractors? 

I have read your statement. I held a meeting very recently with a 
group of people involved in electronics work of various types in the 

os Angeles area. The reaction I got from them is very similar to the 
reaction you stated today. They felt they had gotten such a hodge- 
podge of redtape accounting procedures and they were not equipped 
to carry them out. Some of them had, for all practical purposes, not 
only thrown up their hands with reference to the Government, but 
in addition had thrown up their hands with reference to trying to do 
anything with the Small Business Administration. It occurred to 
me that, wherever the Government operates in this cost-plus-fixed- 

rice or any type of other contract where there is competitive work 
or bidding for routine items, your small business people have very 
great difficulty. 

The question I would like to ask you is this: In a brief comment, 
tell us whether or not you think that, if you had a major contract and 
you subcontracted it, some of the difficulties you encountered here 
would be somewhat relieved. 
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Mr. Hastrnes. I think it would help. I would like also to say, 
though, that there is often passed on down from the prime contractor 
a whole morass of regulations that just sort of pass through him on 
to the smal] businessman. 

But I do think that that would be an improvement. I do think 
that the small businessman is much more capable of operating with 
a defender, a prime contractor. I believe that it has been true with 
us at least, that we have been a little happier in many instances oper- 
ating as a subcontractor from a prime contractor. 

Senator Eneiz. Where you don’t have to deal directly with the 
Government ? 

Mr. Hastinos. That is right. 

Senator Eneite. Thank you very much. 

Mr. Hastines. Returning to my statement relative to a healthy 
business climate: The creation and promotion of such a climate should 
be the first consideration. To aris a this end, and in view of 
the problems heretofore cited, I would like to make the following 
recommendations : 

1. Government contracts with small business should be simple, con- 
cise, and easily understood, with emphasis placed on performance 
and achievement. 

I had a suggestion from a man on the Senate staff yesterday saying 
that this is like the short internal revenue form. I think this is a 
good analogy. | . 

2. Small business, to participate effectively in defense projects 
under cost-type contracts, must be exempted from most of the provi- 
sions, technical regulations, and audits under the present ASPR, 
specifically section 15. I would personally recommend that ASPR 
not apply to small businesses at all. 

3. Small business must be protected against illegal and improper ac- 
tions of Government auditing and administrative officials other than 
through recourse to costly and time-consuming appeal procedures 
and the courts. 

4. A housecleaning of the General Accounting Office should be 
made, limitations placed on its powers, and it should be held more 
closely accountable to Congress for its action. 

5. Ba independent statistical study should be made to determine 
the true opinions, attitudes, and feelings of the small businessman 
toward Government contracts and the administrative agencies 
involved. 

6. Legislation should be provided to authorize the awarding of 
damages, attorney’s fees, and interest by the Armed Services Board 
of Contract Appeals and the courts, to small businesses if small busi- 
— are forced to go to these costly ends to obtain what is due 
them. 

7. Small business, if it is to prosper and grow, should be exempted 
from the Renegotiation Act. 

8. That if the Government wants to help small business, the help 
should be in the form of tangible help which any small businessman 
can understand and benefit from, for example, concrete benefits, 
clearly defined, easily understood, and equally applicable to all small 
businesses. 
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9. Government contracts with small business should relieve the con- 
tractor of most of the onerous, expensive and conflicting audits, regu- 
lations and unnecessary administrative controls. 

Senator Ranpoipx. Mr. Hastings, I was interested in your observa- 
tions in response to the question of Senator Engle. 

I am not going to pursue the matter too much, but I feel personally 
that there are prime contracts with the small businessman that are 
properly executed and that perhaps the Defense Department has indi- 
cated, if not by stated policy, at least by inference, that they prefer 
large business to handle these contracts. 

ersonally, I believe that many of the contracts for component 
parts can be handled by small businesses as well as the end production. 

Senator Enere. Will the Senator yield ? 

Senator Ranpo.pu. Yes. 

Senator Enete. I said I had met with a group of people engaged in 
the electronic business in the Los Angeles area and that what they 
had to say about the situation corresponded very generally to your 
testimony, Mr. Hastings. I would like to add, in order to keep the 
record in balance, that I also met with the major aircraft people in 
California, the big ones, the fellows who get the prime contracts, and 
some of them said they didn’t like to have these small business con- 
cerns stuffed down their throats in a mandatory manner by the Small 
Business Administration or the Congress, because they had to contract 
with small businesses that just didn’t have the competence to do some 
of these jobs; that there would be pressure from the Small Business 
Administration to allocate large portions of prime contracts to sub- 
contractors, but they were having difficulty finding competence in the 
field of some of the small business people. 

Senator Ranpotew. Would that be true in research and develop- 
ment ¢ 

Senator Enetx. Not necessarily in research and development, but, 
say, in the field of electronics for one thing—component parts of mis- 
siles and aircraft and things of that sort. 

They said that, although they found some small business firms 
highly competent, they found in other instances that they were not, 
and they found some instances, too, where a small business concern, 
because of its rudimentary organization, was, in fact, better qualified 
and could do these jobs cheaper than in some other instances. 

I will say that I came out fairly well confused on where we find the 
guidelines to help small business and to find the areas in which, by 
reason of their organization, they really represent a higher type of 
competence in particular fields than in the complicated organizations 
of big business. And to put them in there instead of some other 
place is another matter. 

I don’t think I have any answer, of course, and am not indicating 
how I feel one way or the other, except that, if we didn’t have the 
help from small business, we would end up with no business. I don’t 
want to see that situation, but I want the record to be in balance, 
showing that I worked on both sides of the street and when I got 
down to the end, I was thoroughly confused by the whole business. 

Mr. Hastines. I am also confused, Senator. I also think that some 
of the reasons that some of the very large companies cannot get good 
subcontractors are that some really capable businesses do not want 
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(Jovernment contracts of any kind. I have talked with heads of small 
businesses who say that the first time they get a request to bid on a 
Government contract or are even asked to bid on a subcontract, the 
first thing they do is throw it in the wastebasket. They feel that 
they are doing fine with their little commercial business and don’t 
want to get all messed up with a Government situation. And that is 
dangerously true. 

The most capable small contractors find they can’t get along in the 
program ; so they go off working for the oil companies and people who 
are willing to pay the piper and with whom they can deal. They 
deal with one individual in that way and not a great, compartmen- 
talized Government agency that comes down like a swarm of locusts. 

Senator Enerz. But I had 2 of those fellows—and there were ap- 
proximately 40 of them in all—tell me that they wouldn’t take 
TR oeemmnent business as a gift, that, as soon as they got into Govern- 
ment business, they had to take on accounting procedures that were 
wholly unacceptable in their organizational structures. That is the 
thing that you mention in your statement, and that is a very sad com- 
mentary. 

That is why I suggested that a direct contract with a prime con- 
tractor and a subcontract to a small contractor might be a method of 
getting around the problem, with the prime contractor having the 
responsibility of maintaining whatever surveillance is needed. 

But in any case, going down both sides of the street in California 
with one side the small business and the other side the major con- 
tractors in missiles, aircraft, and what have you, I found one side 
saying, “We can’t get anywhere with the Government”—that was the 
small business—that “We can’t stand the accounting procedures and 
all these other things.” 

The other side said, “We can’t get any help out of small business.” 
The Small Business Administration threw up their hands on the major 
side and the large contractors say, “We get the small business stuck 
down our throats when they don’t have the competence.” 

Consequently, it isn’t a very happy situation. I was in hope that 
you had a very terse and short solution to the whole matter. 

Senator Ranpotru. I would like to comment at this point. I was 
privileged to serve with Senator Engle in the House many years ago 
and I realize that he is objective in his comment. 

Senator Engle has both large and small business enterprises in Cali- 
fornia. I do feel, however, that I must say that in West Virginia we 
have practically no large businesses and we need the prime contracts 
there for our small business units. So, I want to stress that we cannot 
place small business outside the circle of opportunity; in fact, en- 
courage not only the subcontractor but the prime contractor as well. 
I feel we also have to balance the record there. 

Senator Enete. I would not disagree with my friend in making that 
distinction ; not at all. 

In light of what you are saying, I thought it would be interesting in 
the committee record to note the situation that I ran into in California 
just within the last few weeks. 

Senator Ranpoten. Well, it is helpful to have you explain this 
situation. 
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Earlier today I looked at the February 23 issue of Time magazine, 
on page 87, under the heading of “Science.” “Which Way to the Air- 

rt?” is the title. It reports conflicts that have been in progress in 
Janada under our International Civil Aviation Agency. The United 
States is indicated as being rather impressive in forcing the rest of the 
countries to adopt our so-called puzzle-type system as opposed to the 
constant-wave system. 

Mr. Hastings, the Decca system has been adopted by several coun- 
tries. How does your Raydist system compare with Decca? Will you 
please put that in the record for us. 

Mr. Hasttnes. Raydist is rather similar to Decca in that it is also 
a continuous-wave system, and I might mention that, in almost every 
case that we have ever sold a Raydist system to a foreign government, 
it was a consideration of whether they should use Decca or Raydist. 
The pulse systems, in general, were not even considered. 

We have competed with Decca on the gulf. The story, as I under- 
stand it, is that we have done very, very well in competing, in having 
both Raydist and Decca equipment on the same vessels, and so forth, 
for comparison. 

We believe that Raydist is capable of doing a job better than Decca 
and could be made into a navigation system. But I also know the 
Jimitations of a small company, so I have been spending the last 
several years going around trying to find the contracts which I know 
I am capable of performing; and trying to promote our system as a 
general navigation system would just be biting off a little more than 
a smal] company is in a position to chew. 

Mr. Chairman, I would like to offer some exhibits for the record. 

Senator Ranpoten. I am told by a staff member that your system 
actually tracked the Russian satellite. 

Mr. Hastings. Yes, when the Russians came over here, just. before 
they fired their first satellite they indicated it was going to be on lower 
frequencies than the system of tracking that our Government was 
going to use and the statement went out that it would take many 
months and hundreds of thousands of dollars to build equipment 
which would track the Russian satellite on its frequency. Knowing 
that I had the equipment on the shelf that only needed some extra 
crystals, and so forth, I indicated that we could do it in 30 days. 

I had no more than gotten the words out of my mouth when the 
Russian satellite was up, so under that pressure we did get our one 
ment operating and tracked the Russian satellite in less than a week. 

Senator Ranpoten. Thank you. 

Mr. Hastines. I would like to put into the record some of the 
exhibits which would back up many of the statements that I have 
made. 

For convenience, I have the “22d Intermediate Report of the House 
Committee on Government Operations.” I have a photostat from a 
report to the stockholders by General Electric Co. 1 have some liter- 
ature and descriptions of some of the systems, and so forth, that we 
manufacture, and I have an annual report of ours for 1955, which 
covers all the accounting figures, and so forth, going back throughout 
the entire period which I have discussed today. 

Senator Ranpotpnu. I believe it will be unnecessary to put that ma- 
terial in the transcript, but it could be kept in the committee files for 
our use. 
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I believe you mentioned you previously had a certain number of 
employees and that now you have fewer employees. Over the years, 
how many employees have you had in your company, Mr. Hastings, 
on an average? 

Mr. Hastrnes. Well, it has gone through a lot of peaks and val- 
leys. We started off asa agit company, in the back of my home 
and in which even my wife and I were part-time employees. From 
that, it grew until, beginning in 1948, I believe, we had about 17 or 
18. In late 1953, I believe it was when we reached our peak, but we 
never quite made the 200 mark. 

We then had a falldown, too, where we decided we would take no 
more Government contracts. At about that time that was 80 percent 
of our business, and we went back down to some 40 employees, and we 
are now over 60. 

Senator Ranpotpw. What happened to these 60 or 80 who were 
employed and then not employed? Do you eventually pull them 
back in, or do you lose them ? 

Mr. Hasttnes. You lose them. And I might mention that one of 
the things that rather shocked me was that I tried to set up a Gov- 
ernment production division and see if I could sell that to somebody, 
and nobody wanted it. But, everyone I tried to sell said they would 
like to buy my commercial business. 

Senator Ranpoteu. One final question. You have spoken about 
simplifying business procedures. You, perhaps, believe that within 
the Government we might have responsibility for the dealing with 
small business, say in a small cog, perhaps just one office. I am won- 
dering what your thought is on that. 

Mr. Hastines. Would you clarify that question, please, sir? 

Senator Ranpotru. In connection with your contracts with the 
Government, do you believe that if you had a new procedural pro- 
gram which would lodge this responsibility within the Government 
to deal with you and other small business, would that be helpful ? 

Mr. Hasrines. I think that would be very good if it was a regula- 
tion that no one would come into your plant except this one individual. 

Now attempts have been made to do that, but somehow or other, 
it ends up adding more and more to it. 

We had a resident inspector who was in our plant. We had one 
who was a very fine man who attempted to do as much as he could 
for us and defended the Government’s interest very well. But still, 
it is very difficult in research and development particularly, to deal 
with so many people. 

Now in purchasing an end item, one individual with total responsi- 
bility might work out very well. 

Senator Ranpotew. Thank you, Mr. Hastings. 

We are very grateful that you have testified today. Of course, 
the representatives of the Federal Government will be heard. 

It is now approaching the noon hour. We shall take a short break 
at this time, and resume at 1:30 this afternoon when the representa- 
tives of the General Accounting Office and others, perhaps, may be 
heard. 

Mr. Hasrines. Might I also thank you for the generous opportu- 
nity to say what I wished to say and for your staff’s help and to tell 
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you I very much appreciate the reception I have been given and the 
opportunity of saying what I thought I should say, sir. 

Senator Ranpotenw. Thank you, Mr. Hastings. 

For the record I would just like to philosophize fora moment. I 
hope there will always be an area in which man can feel free to dis- 
sent in this country. At times, there is an air of formality that isn’t 
too wholesome. I admire those persons who, from time to time, as 
you have done today, focus attention on such problems by coming 
up with the facts and are not afraid to express their views. 

We will recess until 1 :30 p.m. this afternoon. 

(Whereupon, at 11:50 a.m., the subcommittee recessed to 1:30 p.m. 
the same day.) 

AFTERNOON SESSION 


Senator Scorr (presiding). The committee will come to order, 
please. 

I wish to state that at the session held this morning the com- 
mittee heard from Charles Hastings, president of Hastings-Raydist, 
Inc., of Hampton, Va. Several comments were made concerning 
the auditing functions of the GAO and the military services. 
Would the representatives of the military services care to make any 
comments at the present time? 

If not, I understand there is present from the General Accounting 
Office those who wish to make a statement. If that is so, will the 
witnesses identify themselves and please come up here to give us 
your testimony. 


STATEMENT OF STEPHEN P. HAYCOCK, ASSISTANT GENERAL 
COUNSEL, GENERAL ACCOUNTING OFFICE; ACCOMPANIED RY 
JAMES H. HAMMOND, ASSISTANT DIRECTOR, DEFENSE ACCOUNT- 
ING AND AUDITING DIVISION; AND CLYDE E. MERRILL, MAN- 
AGER, NORFOLK REGIONAL OFFICE 


Mr. Haycockx. My name is Stephen Haycock. I have with me 
Mr. James H. Hammond, Assistant Director of our Defense Ac- 
counting and Auditing Division, and Mr. Clyde E. Merrill, manager 
of our Norfolk regional office. 

I would like to state that we do appreciate the opportunity to 
come before you, particularly in view of Mr. Hastings’ testimony 
this morning. He has charged us with having acted in an unfair 
manner so far as he was concerned. This we feel and feel deeply. 

As you and the other members of the committee know, we are an 
arm of the Congress and we think that any implication of unfair- 
ness on our part is a reflection on the Congress itself. 

We certainly do not believe we acted unfairly in this case. The 
audit which we performed was done as a part of our normal audit 
function. 

The question as to whether or not certain costs were allowable is 
a question that was decided, not by our audit people but by our legal 
people. And, while we have been overruled by the court, we feel 
that it was a very close question and that we were justified in the 
interpretation we took and placed on the contract. 
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We do not have a prepared statement. We did not know exactly 
what we would be faced with. We would like to make a brief state- 
ment to explain to you how this audit developed, and then to answer 
any questions which you or other members of the committee may 
have. 

Senator Scorr. Mr. Haycock, you may proceed in your own way. 

Mr. Haycocx. Thank you. 

Mr. Merriti. We perform, first of all, a review of the adminis- 
trative agencies’ actions on contracts under their auditing cognizance. 

We are primarily interested in the agencies’ conduct of their re- 
sponsibilities under the armed services procurement regulations and 
the laws laid down by Congress and the administrative agencies. 
In making our selection, we review with them their technical orders. 

Obviously, the audit agencies have a number of contractors whom 
they are auditing. We don’t make a hundred percent selection. That 
is, we do not audit each and every contract. 

We may select one contract out of a group of contractors that is 
under their audit cognizance. 

In this particular case, Mr. Hastings and his firm had some $3 mil- 
lion in contracts going at that time, in 1954 when we made our audit. 

We selected this firm as a means of determining the methods in 
which the administrative audit was being conducted. Are there any 
questions, sir ? 

Senator Scorr. Counsel has some questions he would like to ask 
you. 
~ Mr. McInarnay. Mr. Merrill, in the course of Mr. Hastings’ testi- 
mony this morning, there were certain rather long references to your 
operations down there in Virginia. I was wondering if we could be 
a little bit more specific about the facts which he outlined in some 
detail and the difficulties that resulted in the actions of the GAO 
in the particular audits that he brought to the attention of the com- 
mittee. I wonder if you could be more specific about some of those. 

Mr. Merrity. I will be glad to. 

In connection with the contract that Mr. Hastings discussed this 
morning he was referring to the contract which contract number is 
AF-08(606)-103. This was one of a number of contracts held by 
the Hastings organization. 

In this particular case we raised a question—there was a question 
in our own mind as to whether the terms of the contract were clear. 
In making our analysis of costs under this contract, we had doubt as 
to whether the terms under the contract were in keeping with the 
matters which were charged in the claim. 

Mr. McInarnay. Right there, this is after the fact. 

Mr. Merriy. Yes, sir. 

Mr. McInarnay. I think your people first went there April 22, 
1954, and the contract was completed, I think, the year previous to 
that. Is that correct? A year had elapsed. And certainly the re- 
quirement during the course of the performance of this contract had 
been met and the costs had been worked out between the procuring 
agency and the contractor. Now, how does the GAO get close enough 
to these facts to make a sound judgment upon them ? 

Mr. Merritt. You mentioned this contract had been completed 
roughly 1 year prior to the time that we went there. Of course, as 
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you know, the GAO has 3 years in which to review the financial trans- 
actions that occur in the administrative agencies. So I believe we, 
certainly, had every right to review under this contract, as well as 
under other contracts held by Mr. Hastings. 

Mr. McInarnay. Let me ask you this, then. The people who go 
in and make these audits are experts in accounting; is that true? 

Mr. Merriuy. Yes, sir. 

Mr. McInarnay. How familiar are they with the actual subject 
matter that went into the contract itself? 

Mr. Merritt. We do not make any effort to call ourselves lawyers. 
The accountant’s responsibility is to determine basically what the 
facts are, and, if in this determination there is a legal question, we 
present those matters to our Washington legal people for determi- 
nation. 

In this particular case, prior to the submission of this matter to 
our Washington legal people we sought further information from the 
contracting officer at the installation that had charge of this particular 
contract. In so doing, we expressed to this particular contracting 
officer our findings and we asked him to review his negotiation files 
and enlighten us on whether he intended to take any further action. 
_ The contracting officer then came back and told me that, as far as 
he could determine from reviewing the negotiation files, the informa- 
tion that was now before him was news. In other words, he was not 
aware of certain arrangements made between the companies of Hast- 
ings and Raydist on the rental of equipment. 

Mr. McInarnay. This particular contracting officer and this bit of 
information was news to him. Was this the contracting officer who 
had dealings with Mr. Hastings during the performance of this 
contract ? 

Mr. Merriwt. No, sir. And he so identified himself in his corre- 
spondence to me. He said that the then contracting officer was no 
longer at this particular installation but that he and one other member 
of the procuring department down there had reviewed the files. And 
in their review of the files they could find nothing indicating to them 
that this information that I had was of knowledge to the former con- 
tracting officer. Of course, I didn’t go to Florida and look at the 
file myself. 

Mr. McInarnay. Well, so far as you know, is this contracting officer 
who was in office at the time the contract was performed still in Gov- 
ernment service? 

Mr. Merritu. No, sir. I did not know whether he was or was not. 

Mr. McInarnay. Did you make any effort to find out? 

Mr. Merrity. The contracting officer wrote me, if my memory serves 
me correctly, that he was in service. You understand, I assume, that 
a file, a negotiation file, is presumed to be complete and that, even 
if a party has departed, he certainly left behind him sufficient infor- 
mation so that the next person would have a clear understanding of 
what was intended. 

Mr. McInarnay. I don’t know where this file is now, but I think 
it would be interesting to the committee to take a look at it, because, 
apparently, you were going on information supplied to you by the 
particular military service. 

Mr. Merrity. Yes. 
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Mr. McInarnay. What you had was to the effect that the files did 
not indicate that anyone knew of these particular financial arrange- 
ments between Hastings and Raydist; is that correct? 

Mr. Merritt. That is correct. I do not know where the file is at 
the moment. 

Mr. McInarnay. Have you, since being informed of these hearings 
that are being held right now, attempted to get back and get further 
information on it? 

Mr. Merritu. No, sir. 

Mr. Haycock. May I answer that? After we had knowledge of 
these hearings, I went over to the Department of Justice, looked at 
their file on this suit in Norfolk, and got what information I could 
there as to the basis for the court’s findings, with which I still re- 
spectfully disagree. 

Mr. McInarnay. You disagree with the two Federal judges, is 
that correct ? 

Mr. Haycock. One Federal judge’s decision; yes, sir. I don’t 
know—I haven’t seen the ASBCA decision. 

I do disagree with Judge Hoffman’s decision in Norfolk. I can 
give you the reasons 

Mr. McInarnay. I think we might be interested in that. I think 
if you could just briefly tell us why you disagree seven years later 
we would be happy to have the information. 

Mr. Haycock. The contract itself states on page 1 that Hastings, 
the contractor, shall within the time specified furnish and deliver to 
the Government the items set forth in exhibit A of the contract. 

The contract then lists, under paragraph B, estimated costs, based 
upon data on file in the office of the contracting officer, Patrick Air 

orce Base, Cocoa, Fla. 

There are then listed two items. Subitems “A” through “I” of 
item 1 list things, the first of which, subitem A, is the one in question, 
rental on Raydist equipment, which, by the way, is equipment not 
owned by the contracting corporation, owned by its parent corpo- 
ration, rented by its parent corporation to Raydist at a rate of $3,000 
a month and ae to this contract at $5,000 a monh. 

This is the first item listed under these estimated costs. 

The second item is “Labor” at $10,700. 

The third item is “Chartered aircraft,” next “Chartered boats,” 
“Miscellaneous supports,” “Approximate rental,” “Insurance,” “Sub- 
sistence,” and “Travel.” 

Of these items, Mr. Hastings has said that all but the first items 
were, in fact—perhaps, the second item I will have to explain—but, 
s least, all but the first two items were, in fact, on an actual cost 

asis, 

There is nothing in this listing to indicate that the first two items 
were intended to be on any other basis. : 

The next pertinent clause in the contract is clause 4, which says: 

The Government will pay the contractor upon satisfactory delivery of all 
items subject to reimbursement for cost as outlined in clause A—will pay the 
cost plus a fixed fee of $2,500. 

Another subsection of that same paragraph 4 says that for the pur- 
poses of determining the amount payable to the contractor under this 
contract, allowable items of cost will be determined by the contracting 
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officer in accordance with part 2 of section XB of the Armed Services 
Procurement Regulations. “It being understood and agreed without 
limiting the generality of the foregoing that”—and then there are 
certain exceptions made. 

There is in this part of the contract the provision for payment for 
labor at a fixed rate per hour. Labor was the second of the items I 
first listed. 

On these statements it is my opinion as a lawyer that this contract 

called for reimbursement to Hastings for rental of Raydist equip- 
ment at cost, not at a fixed rate. 

The judge i in the district court case felt that this contract: was am- 
biguous. One of his reasons was the fact that, after the first period of 
the contract, it was amended. The rental provisions of the contract 
were changed, and rental of the Raydist equipment was then put 
prospectively only on a fixed rate of $750 per week. 

I might go on to say that since the judge felt that there was some 
ambiguity as to the terms of the contract, then, and legally then only, 
could the parties go into the intent of the parties as ‘reflected in the 
negotiations. If there were no ambiguity in the contract terms, they 

could not go into that. 

We were asked to pass upon the question in the general counsel’s 
office whether under this contract Raydist was entitled to actual cost 
or to $5,000 per month for rental. We felt, on the basis of what I 
have just told you, that the contract was clear and he was entitled 
only to actual cost. 

he judge has ruled we were wrong. We can’t question that. 

Mr. McInarnay. We should not be expected to retry that case here. 
We will have to go on the basis of what the judge ruled. 

Mr. Haycock. I realize that. 

Mr. McInarnay. Mr. Hastings said it cost him $10,000 finally to 
get $2,000 back. We would be interested to know how much it cost 
the Government to pursue this thing over the course of 614 years. 

It has been brought to the committee’s attention that the testimony 
on which Judge Hoffman based his findings was obtained by the Fed- 
eral Bureau of Investigation. 

Mr. Haycocx. That is correct. This was revealed by the file in the 
Justice Department. The FBI went out, they interviewed the original 
contracting officer by the name of Sosnin, and another technical man 
who was in on the negotiations, whose name I forget, I believe you 
have the name—those men both told the FBI that it was their inten- 
tion to put labor and rental items on a fixed-price basis where possible. 
This is information which we, the GAO, did not have and which, so 
far as I know, first came out when, after the suit was filed, although, 
as Mr. Merrill has explained to you, we did, when Mr. Hastings made 
this contention, write to the office then having cognizance of the con- 
tract to find out-whether there was this intent on the part of the parties 
despite the language of the contract. 

Senator Scorr. It seems directly opposite. If the FBI got this 
from the contractor, why weren’t you able to get it before you went 
into this expensive litigation ! ? This question occurs to me. 

Mr. Haycocx. Obviously, sir, we could have. The litigation was 
forced on us by the contractor. It is unfortunate that it cost him— 
that he had to go into litigation. However, I think, in view of the 
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language of the contract and the facts that all items are listed in 
the same category, that there still exists a serious question as to 
whether or not he was entitled, under this contract, so that I do 
not know, so far as our standpoint is concerned, whether the answer 
would have been any different had we had this information. 

Senator Scorr. This information was the basis of the judge’s de- 
cision. Necessarily, without it he would not have come to the same 
decision; would he? 

Mr. Haycock. Yes, sir. 

Senator Scotr. Why isthat? I don’t quite follow. 

Mr. Haycock. Because we think the contract terms call for a cost 
reimbursement rather than a fixed rate with respect to equipment 
rented, particularly, as in this case, from a parent corporation. 
There are other rental items on this same schedule which were not 
attempted to be charged at a fixed rate. The chartered airplane, 
the chartered boat, these two are rentals listed in the same column 
and not charged on that basis but on an actual-cost basis. 

Senator Scorr. Was there any attempt to collect the $14,000 from 
Mr. Hastings before he brought action for the $2,000 ? 

Mr. Haycock. The $14,000 represents the  rental-plus-labor 
charges. In our opinion the contract was not a cost-reimbursement 
contract so far as concerns the labor, because where I mentioned 
over here later that without limiting the generalities of the fore- 
going, they do list a specific rate per hour for labor which is to in- 
clude overhead costs. For that reason, while we felt these were 
exorbitant charges because they were about three times the amount 
of labor cost he actually incurred as a direct labor charge—perhaps 
that is a little too harsh—I believe the addition to the direct labor 
was about 152 percent, reflected in these rates—we did not feel that 
the contract really gave us any right to question it and we brought 
it to the attention of the Air Force as an instance where we thought 
the man had gotten more money than he should have for this item 
of expense. 

It is worth noting in that connection that, when the Government 
wrote Mr. Hastings and made what you might call a demand on 
him, they made the demand specifically for the $2,000 refund, and 
suggested that the remainder, or the $14,000, he should feel he ought 
to make a voluntary refund. I don’t believe we have ever taken 
the position there was any legal entitlement to the $14,000.* Of 
course, when Justice answered the suit, I suppose they figured as 
lawyers usually do, that they would attempt to put the best foot for- 
ward and try the whole issue out. 

Senator Scorr. In other words, counsel made demands for money 
which they did not think the Government was really entitled to, as 
I understand from your statement. I want to pursue that. 

Mr. Haycock. They did not make demands, sir. That is why I 
was hesitant to call it a demand letter. They simply wrote a letter 
which said : 


We think you ought to consider making us a voluntary refund as to this 


Mr. McInarnay. When was that letter written ? 





*See appendix II, p. 141, April 15, 1959, letter from GAO to committee, and enclosure. 
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Mr. Haycocx. It is in the report of the case. It was written—I 
can get that and supply it but I don’t have it at the moment. 

Necessarily, it was after our audit and before the suit was filed. I 
can get the date for you.* 

Mr. McInarnay. A moment ago you said you brought something 
to the attention of the Air Force. This morning Mr. Hastings made 
much of the fact that a lot of these dealings were wrapped up in ad- 
ministrative secrecy. I would just like to know why the GAO and 
Mr. Merrill, particularly, did not go back and discuss your findings 
with the contractor, with Mr. Hastings. 

Mr. Merritt. May I answer that? 

Mr. McInarnay. Yes. 

Mr. Merritt. These matters had been discussed by the audit staff 
at the time the question first came up. Reading the contract as Mr. 
Haycock has read it to you, we were then interested as I have pre- 
viously stated to seek further information from the contracting of- 
ficer. That is when the letter was written to them asking for his 
comments with respect to our review. That was the result of our 
review. Had this particular item been seen as a cost item in the 
contract, as we felt that it might have been intended to be that way, 
and our legal people felt likewise, then we would not be sitting here 
today, because, obviously, then Mr. Hastings would have charged 
on a basis of cost, it would have been processed on that basis. The 
only argument here is based on the use of cost principles versus the 
use of a fixed amount which was not subject to normal interpretations 
of ASBCA. 

Mr. McInernay. Then your people went into Mr. Hastings’ plant 
back in 1954; you advised him that you not only wanted to see his 
Government records but you wanted to see his commercial records? 

Mr. Merry. No, sir; 1am not aware of that. 

Mr. McInarnay. You were not aware of it? 

Mr. Merritu. No, sir. 

Mr. McInarnay. The contractor stated that Mr. James Patillo and 
Mr. W. J. M. Gilfoyle were the two people who visited his plant. 
One reason they gave for looking at the commercial records also was 
that they were going to show him how to keep his books more accu- 
rately—they would be doing him a service. 

Then this other business which followed these visits, and the deal- 
ings which went on in this case seemed to be more like an attempt to 
build a case against Mr, Hastings rather than to try to help the com- 


payy out. 
r. Merritx. I do not feel that. I feel that—— 

Mr. McInarnay. If that is not true, why did not Mr. Long or 
yourself or someone bring Mr. Hastings into these negotiations in- 
stead of having it strictly intragovernmental ? 

Mr. Merri. Mr. Hastings was advised at the plant at the time. 
Mr. Hastings was also a busy man—he was a businessman. Our peo- 
ple had many discussions with his subordinates, those who were re- 
sponsible for certain functions of the departments in his business. 

I feel certain that many of these questions were taken up. Un- 
fortunately, sometimes we do not have records of everything that we 
say and do every day that you work. 


*See appendix II, p. 141, April 15, 1959, letter from GAO to committee, and enclosure. 
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Mr. GitroyLe. You mentioned him—he is no longer with us. He 
has accepted a position with another Government agency. Not being 
aware of what the testimony would be that we would be required to 
meet at this particular hearing, we are not prepared to go back into 
the entire audit. 

Mr. McInarnay. On April 27, 1954, the records that we have state 
that you went to Mr. Hastings’ plant and said just about the same 
thing that Mr. Gilfoyle and his companion said, and that any analysis 
of the audit to be made would be taken up with Mr. Hastings before 
any further action would be taken on it. 

n September 1954, Mr. Hastings learned that the General Ac- 
counting Office had sent out a letter to various contracting offices, 
criticizing some of the contractual charges that were made. 

Mr. Merrity. I feel that the General Accounting Office in this 
instance was seeking all of the information which might be available 
before proceeding with any final conclusion. In other words, I could 
not go to Mr. Hastings and tell him something that I did not even 
know. 

If the contracting officer in Florida had answered my letter to the 
effect that, the answer these files disclosed the following informa- 
tion, and thereafter he had indicated what the information in the 
FBI files contained, that information would then have been for- 
warded to our legal people for their consideration. 

In other words, before talking to Mr. Hastings I feel certain that 
we should have a final answer for him. 

After this matter was discussed with our legal group it was decided 
to issue a report to the Air Force outlining the contents of our review, 
outlining the contents of the discussions we had had with the con- 
tracting personnel and asking the Air Force for the reviews. We 
have a copy of this report with us today which we would like to place 
in the record. 

(The report referred to is as follows:) 


Rerort ON Review or Contract AF-08(606)-103 Wirn Raypist NAVIGATION 
Corp., HAMPTON, VA. 


U.S. GENERAL ACCOUNTING OFFICE, 
DIVISION OF AUDITS, 


Washington, D.C., July 26, 1955. 
Hon. Rocrer LEwIs, 


Assistant Secretary of the Air Force. 


Deak Mr. Lewis: Herewith is a report on our review of Department of the 
Air Force contract No. AF-08(606)-103 with Raydist Navigation Corp., Hamp- 
ton, Va. The report contains our observations on the following deficiencies : 

1. Equipment rental payments to contractor greater than actual cost in- 
curred. 

2. Fixed rates for equipment rental not realistic. 

3. Fixed labor rates in excess of actual cost. 

We will be pleased to discuss our comments with you or members of your staff, 
if you so desire. Advice as to action taken with respect to these matters will be 
appreciated. 

Sincerely yours, 
Rosert L. Lone, 
Director of Audits. 
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REPORT ON REVIEW OF CONTRACT AF-—08 (606)—103 WITH RAYDIST NAVIGATION CORP., 
HAMPTON, VA. 


The Raydist Navigation Corp., of Hampton, Va., was awarded cost-plus-a- 
fixed-fee contract AF-08(606)-103, on December 10, 1951, by the Air Force 
Missile Test Center, Patrick Air Force Base, Cocoa, Fla. The contract was for 
certain engineering survey services using Raydist equipment. The initial cost 
of the project was estimated at $64,000, including a fixed fee of $2,500, with 
completion date fixed at March 15, 1952. Subsequent amendments increased the 
funds allotted to this contract by $55,000 and extended the completion date to 
October 31, 1952, but the fixed fee was not amended. 


1. Equipment rental payments to contractor greater than actual cost incurred 


The amount of $5,000 was included in the initial cost estimate to cover the 
rental of equipment to be used in performance under the contract. Although 
the contractor actually paid its parent company only $3,000 for the rental, the 
Government was billed and the contractor received reimbursement in the amount 
of $5,000. 

The contracting officer concurred in our contention that the payment in excess 
of actual cost constitutes an unwarranted profit to the contractor in addition to 
the fixed fee. The contractor, in response to a request from the contracting 
officer for a voluntary refund, stated essentially as follows: 

1. The rate for equipment rental was negotiated and fixed rather than 
estimated. 

2. No fee was received on the rental charges. 

3. The Government received excellent value for the services rendered. 

4. The rate met the competitive prices within the industry. 

5. There is no basis in equity for any refunds in relation to the contract, 

In our opinion, the terms of the contract are clear in that the costs listed 
therein were estimated and reimbursement should be made on the basis of actual 
costs incurred, without regard for competitive prices or an after-the-fact evalua- 
tion of services rendered. We recommend, therefore, that recovery be made 
of the amount paid the contractor in excess of costs incurred. 


2. Fived rates for equipment rental not realistic 

On January 23, 1952, the contract was amended to extend the survey period 
to April 1, 1952, and to provide for further rental of the Raydist equipment at a 
fixed rate of $750 a week. During this period the contractor rented the equip- 
ment from its parent company for the sum of $5,000 and was paid $7,821.34 for 
the use of the equipment in accordance with the amendment to the contract. 

The contracting agency has stated that the contracting officer was not cognizant 
of the arrangements between the contractor and its parent company, Hastings 
Instrument Co., and did not realize that the figure of $750 a week included such 
a disproportionate amount as profit to Raydist Navigation Corp. 

The contractor did not submit necessary cost information at the time of 
entering into the rental arrangement, nor did the contracting agency make 
adequate inquiries into the underlying costs before negotiating this rate. 


$. Fixed labor rates in excess of actual cost 

In addition to the fixed rate for equipment rental, rates substantially in 
excess of actual costs were negotiated for payments for labor under the contract. 
A comparison of labor rates actually paid by the contractor and of labor rates 


negotiated is as follows: 








Employee Hourly rate | Iourly rate 

paid negotiated 
I Phe So ed Sd ccc Sint sadlbieeddccwncieccsobdescee $2. 65 $7.9 
NE Cee os lawned awsinisien ik sciatic Spal petektcs oes ingen nuded 2.10 6, 25 
11.67 4.00 


TR a gro cn cumancncacnwacenhes 





1 Average. 


The contract states that “The above rates include overhead charges of the 
contractor relative thereto.” In accordance with the contract rates, Raydist 
received $30,357 from the Air Force for labor, whereas their cost for such labor 
was $12,026. Thus the contractor received an allowance of 152 percent for 
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overhead. However, we understand that the Navy cost inspector, based on a 
review of a limited period of performance, has estimated an overhead rate of 
35 percent as being applicable to direct labor under the contract. The ap- 
plication of the overhead rate developed by the Navy cost inspector to the labor 
costs paid by the contractor indicates that the contractor was paid approxi- 
mately $14,000 in excess of his costs including overhead. The possibility of 
recovery of some portion of the overreimbursed overhead should be further 
considered. It appears that in this case the contractor realized profits of ap- 
proximately 30 percent of estimated costs, although the statutory limitation on 
fixed fees under this type of contract is 10 percent of estimated costs. Find- 
ings 2 and 3 are illustrations of the Government bearing disproportionate ex- 
pense through the negotiation of fixed rates of reimbursement without a realistic 
determination of the costs involved. 


We recommend that fixed rates not be used for reimbursement of cost ele- 
ments under cost-type contracts unless provision is made for retroactive ad- 
justment to actual cost. 

Mr. Merriwx. Included in this report we.pointed out, as Mr. Hay- 
cock has previously stated, that we felt from a legal standpoint, the 
first mention of a rental under this contract was on a cost basis. 

We recognized in this particular report that the second portion of 
this contract was on a fixed-price basis. However, we felt that the 
difference between the cost and fixed price was a little high. 

We went further into the question of fixed labor rates. We dis- 
cussed there that from our review it indicated that the company had 
made a rather high profit—that the percentage of difference between 
actual cost and fixed-price cost was possibly in excess of what the 
contracting officer might have given, had he known these facts. 

We did not ask the Department to specifically proceed against the 
company, but we told them that there was a further possibility of 
consideration. 

Mr. McInarnay. I do not think I have understood. You are rec- 
ommending to the services at this time that some of it is of no further 
interest ? 

Mr. Merritt. No, sir. 

We are suggesting that here are the facts as we see them. The ad- 
ministrative agency is responsible for the administration of this con- 
tract. The General Accounting Office is responsible for seeing that 
the contracting administration carries out the terms in compliance 
with the armed services procurement regulations, acts of Congress, 
and other contracting regulations. 

Mr. McInarnay. As to the duty of the service involved, did that 
take place between the time that you were in the contractor’s plant 
and the time that someone from General Accounting Office went back 
to Mr. Hastings to sit down and talk with him about this problem? 

Mr. Merrit. In this particular instance, this matter was handled 
by our Washington Office. You mentioned Mr. Long. Mr. Long 
submitted this report to the Honorable Roger Lewis, Assistant Sec- 
retary of the Air Force, on July 16, 1955. In this particular report, 
we called to their attention these matters that I have just discussed 
with you. 

And in the concluding paragraph of the letter, he said, “We will be 
pleased to discuss our comments with you or members of your staff, 
if you so desire.” 

At this stage, this matter that is contained in the report had not 
reached a final conclusion. 
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Mr. McInarnay. I would just like to ask for the record whether 
this entire procedure was as the result of the fact that the file did not 
refiect that some different arrangement was made, or whether it was 
because the General Accounting Office, on an independent audit, had 
determined that the charges were incorrect, notwithstanding the file, 

Mr. Merrit. I think the first statement is absolutely correct. 

Mr. McInarnay. Did you mention earlier that you were not com- 
pletely aware of the type of audit requested by the field people which 
would include the commercial business as well as the Government 
business ? 

Mr. Merritt. Well, in the case of overhead, where the overhead 
accounts are maintained and included in the overhead accounts and 
are commingled accounts, it would be difficult for an auditor to request 
overhead accounts and not look at overhead as it appeared, whether 
it be for commercial, Government fixed price, or cost plus a fixed fee, 
but I believe at this date, 1953, the contract period, Mr. Hastings had 
predominantly cost-plus-a-fixed-fee contracts. 

I think Mr. Hastings’ commercial work during that period in 
which the audit was performed was minor, that is, his work was. 
His major activity was the Government cost-plus-fixed-fee contracts, 
Therefore, the major records that he maintained in accordance with 
regulations, would contain all of his business. 

Mr. McInarnay. So that it was an audit of the entire business; 
that is true, is it not? 

Mr. Merrity. If you are looking at 90 percent of this business, 
and the 10 percent is included in the records and mixed with the 90 

ercent, it becomes 100 percent, and it would be rather difficult to 

ook at a ledger that contains any items in it, 10 percent of which 
would be commercial and 90 percent of which would be Government 
if they are all maintained on the same sheet of paper. 

Mr. McInarnay. Let us get back to one other thing. As I under- 
stand, Mr. Hastings has now collected $2,000—since 1951—with the 
thought that he had it coming all along? 

Mr. Merrity. Yes, sir. 

Mr. McInarnay. He never has received the interest on that amount! 
I wondered if Mr. Haycock might explain that point. 

Mr. Haycocx. I can explain it. I do not know—the law is that 
the Government does not pay interest on judgments obtained against 
it. This is the reason why the Justice Department noted an appeal 
from Judge Hoffman’s ruling insofar only as it pertained to interest. 
This has not yet been resolved. The cases are rather clear that 
unless by statute the Congress has made the Government liable for 
interest it does not and will not pay interest. 

I do not defend the position one way or the other, but that is the 
law. 

Mr. McInarnay. Well, I think the record shows that Judge Hoff- 
man said that the Government shall pay the sum of $2,000 unlawfully 
and improperly withheld from the contractor with interest thereon 
from December 1955. 

Mr. Haycock. Yes, sir. 

Mr. McInarnay. Is it your contention that the law will not allow 
this to be paid ? 

Mr. Haycockx. That is my contention; yes, sir. It was on that 
point that an appeal from Judge Hoffman’s ruling was made an 
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noted by the Justice Department. I do not know the disposition 
of it. Mr. Hastings testified it had not as yet been paid, but I assume 
the appeal is still pending, or the Judge has withdrawn that. 

Mr. McInarnay. Mr. Merrill, in Virginia, what is the general 
procedure of your branch office in the auditing of the records of the 
small business people? Is it generally the same procedure that is in- 
volved in all cases ¢ 

Mr. Merritt. Yes, sir, in other words I did not pick this particu- 
lar contractor any more than I would pick any other company. — 

Mr: McInarnay. You know Mr. Hastings testified this morning 
that a lot of the small businessmen in his area have come to the con- 
elusion that they do not want any Government business. 

After hearing Mr. Hastings’ testimony this morning on this partic- 
ular case and others, I just wondered what your comments would be 
about how the auditing function might bring about a decision such 
as this on the part of small business. , 

Mr. Merrity. I am not certain what plans he had in mind. Our 
audit activities of small business have been very minor, and I feel 
certain we have not audited all of the small transactions in general, 
by a long shot. 

Mr. Hammonp. With respect to the contract audit effort generally, 
I would say that the major portion of that effort is directed to the 
larger contracts, since we, generally, attempt to cover the large vol- 
ume of money spent. 

I would say that we do audit some small business, but the major 

rtion of our effort is directed into larger contracts with larger 

siness. 

Mr. McInarnay. Generally, when you go into the audit of a com- 
pany, would you say that this case is a little peculiar in the few years 
you had to work with the contract ? 

Mr. Hammonp. As a general proposition, we discuss all of our 
findings with the contractor. And, in fact, at the present time, before 
we send any reports to the Congress, we submit a copy of the draft 
report to the contractor for comments and attach whatever reply he 
gives to the report when it is submitted to the Congress. 

; a ee Apparently, in this case your procedure was not 
ollowed. 


Mr. Hammonp. That procedure may not have been in effect at 
that time. 

Although we had been working in the contract area during the war, 
we had slowed down much of our audits. At this time, it was just 
starting back up, and our procedures now are that all reports go to 
the contractor for comment. We since have instituted that procedure. 

Mr. McInarnay. Mr. Hastings made the remark that some of your 
charges against his company were unsubstantiated. I think we have 
gone into this a little, and, insofar as we have determined, a new con- 
as officer found some of their arrangements had been made pretty 
new. I am just wondering, in the absence of proof in the files of the 
eng agency, what is the basis of your going further into this 
case 

Mr. Merritx. I could not be aware of what information might or 
might not be in this file. 

r. McINnarnay. We realize that. We are speaking of the ab- 
sence of information in the files. 











122 CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


Mr. Merri. And, when I asked the contracting officer, I asked 
him to give me anything that was in the file. The information that 
he did give me, from that I must assume that it contained his résumé 
of what was in the files. I, certainly, would have no reason to with- 
hold that information—that is, he would not have. 

Mr. McInarnay. I think if this was your only basis for proceeding, 
it was rather weak. 

Mr. Merry. That was not an improper proceeding. At this point, 
this was part of the information. If I had instituted it without pro- 
curing legal advice from the General Accounting Office, you would be 
correct. 

When this information was submitted to our legal people it was 
undecided that the report would be handled in the manner in which 
it was. Our legal people have already testified as to the insufficiency 
of the contracts and, therefore, the report that was issued to the Air 
Force people expressed those views. 

Mr. McIwnarnay. Mr. Hastings goes on to say that this administra- 
tive secrecy, wherein the contractor is entirely unaware of what the 
Government is doing, results in his being prejudiced with the agencies 
of the Government with which he might reasonably expect to do fur- 
ther business. 

» Mr. Merritz. Well, no comment. 

Mr. McInarnay. That again gets back to the question of whether 
your procedures permit the unilateral proceeding absent the con- 
tractor, who certainly is financially interested and reputationwise in- 
volved ? 

Mr. Merri. I believe Mr. Hammond just testified that the current 
procedure is to fully inform all parties involved of the contents of the 
General Accounting Office review and to seek their comments. 

Mr. Hammonp. This procedure has been, certainly, working with 
respect to all of the reports issued, within the last 2 years. I am not 
certain just how much earlier that came in. However, in our audits 


7s often we will find items that relate to a contract, and they are 


iscussed with the contractor’s representatives at the site. And then 
we might discuss that same point with the agency. And it is not al- 
ways practical to put everything down in writing or to talk to both of 
them at the same time. 

If we go into this contractor’s plant and find out he is being paid 
a fixed rate for rental, and the contract seems to indicate that it was 
based on cost, we would talk to the agency people and ask them what 
their interpretation of this particular transaction was. In fact, I 
think Mr. Merrill talked to the contractor in this case and he said that 
it was a fixed rate. So then that is why he went to the agency and 
asked them their interpretation of it. 

Mr. McInarnay. As I understand it, that is not exactly what hap- 


pened. I think this letter went out in September of 1954 which made: 
some assumptions contrary to the interests of Mr. Hastings; rather 


than inquiring of the Government agency involved what their posi- 
tion was. 


Mr. Haycocx. I think one difficulty we have in this case which is: 
not present in some other contracts is the fact that when a contractor 


does business with the Government on a cost-plus basis, he knows and 
agrees, and the law requires, that his records be available for exami- 
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nation. And he knows that he is entitled to cost. If he wishes to do 
business on a competitive bid basis, at a fixed, firm price, he will have 
no trouble whatever with respect to anyone looking at his records. 

We are simply in these cases trying to find out facts, ordinary facts. 
Ordinary facts are not changed by reason of what one side or the 
other may think of them. 

I realize that there is a difference—there may be—in accounting be- 
tween the allowability of certain costs and their nonallowability, but 
I do not think that the questions of the things that our people were 
looking at were matters of a nature which would reflect against Mr. 
Hastings in any way in the sense that one is charging him with any 
crime. And I do not know that the same right of, shall we say, cross 
examination and the right to know everything that goes on would be 
equally applicable. 

This morning the testimony brought out, I think, rather clearly in 
Senator Engle’s comments, those conversations he had with people in 
his area as to fact, that he believes that this is a small amount, and 
necessarily it is not going to have records on a basis as complete as 
a big business. ‘They are not as easy to look at and to determine the 
costs. This is unfortunate. But if he is entitled to cost, some effort 
must be made to do the best we can with the records he has and, obvi- 
ously, it certainly is a job for a small businessman to set up a system 
of records for $25 contracts. It is difficult, much more than you 
would need to keep for a contract of a million dollars. 

Mr. McInarnay. That is an important point. Is it not true that 
the Government policy and procedures along these lines make no real 
difference between the $25 contract and the $5 million contract ? 

Mr. Haycock. That may be true, sir. I think maybe one difficulty 
or one reason for the difficulties that arise in the small business area 
is that, insofar as the cost principles go, no distinction is made be- 
tween big and small business. There is a requirement in most cost- 
plus contracts that the contractor’s records shall be kept in a manner 
which is satisfactory to the contracting officer. I would suppose 
there is some leeway there. 

This problem has arisen in cases, as you well know, of educational 
institutions, and their overhead rates. Perhaps more flexbility or 
leeway is needed in that in the application of the principle. I do not 
know. 

Mr. McInarnay. Back in 1948, I think, there was a contract that 
Mr. Hastings had with the Navy Department. The Navy Depart- 
ment and Mr. Hastings agreed that there was a security factor in- 
volved in the contract, which required that guards be employed to 
watch over the materials or whatever was on hand at that time. As I 
understand it, this element of cost was disputed by the General Ac- 
counting Office. Do you have any information on those particular 
cases ¢ 

Mr. Haycock. Mr. Merrill has some information on some aspects 
of that. Was that the Navy contract or this contract? 

Mr. Mrrrixy. I am not certain whether it was a Navy contract or 
not. I believe that the agency mentioned guards would be required 
for security purposes. 

When we inal audits, we do not audit 100 percent. We make 
selective reviews. We examine periods of activity which give trends, 
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policies, accounting treatments, because we feel that the administra- 
tive agency that makes up all the audits is the one normally that would 
be required to determine that. 

In this particular connection, our review indicated that the guards 
were not being used exclusively in terms of security. There were 
indications in the record that they were away from the plant on trips, 
going to the post office. There were enough of those indications to 
cause some concern as to whether the position of the guards may have 
changed. That is, they were not exactly guards, but, possibly, they 
could be messengers. 

Mr. McInarnay. At this point, this did involve the General Ac- 
counting Office; did it not? 

Mr. Merri. Yes. At that point we presented this question to 
the Navy auditors, asked them to go into it because we felt there was 
a possibility of a change in the policy. 

Mr. McInarnay. The General Accounting Office felt that the 
policy which permitted the guards might be reevaluated. 

Mr. Merritt. We felt that the policy of charging the guards to the 
contract or contracts as a direct cost, that that policy might be sub- 
ject to further scrutiny on the basis that the guards were performing 
other services, other than pure guard services for security. 

Mr. McInarnay. I do not know how much Mr. Hastings is in- 
volved in this, but he stated in his testimony this morning that this 
issue came up several times. I was wondering how often that has 
happened. 

Mr. Merritt. We questioned it once. 

Mr. McInarnay. How often did you bring it up? 

Mr. Merritt. One out of 54, maybe, I do not know whether it 
was 54 or 24 or 4 instances. 

Mr. McInarnay. But your office questioned this particular point 
only once; did you say ? 

Mr. Merritzt. That is right, sir. That question was raised with 
the Navy auditors. I believe I have—I hope I have made it clear 
that the Navy auditors had cognizance of all of these contracts. We 
heard then, and we heard today, of instances where there was dupli- 
cation of audits. That is, the administrative audit and the General 
Accounting Office audit. In order to avoid those criticisms, be what 
they may, obviously we do not make 100 percent reviews. We felt 
that there was a good question here, so we proceeded to bring the 
matter to the attention of the Navy auditors for their further review. 

Mr. McInarnay. How did the contracts run, so far as value was 
concerned in your area down there? 

Mr. Merrity. At that time? 

Mr. McInarnay. Are there extremely large contracts that you 
have cognizance over, or are most of them small ones? 

Mr. Merritx. I believe the Senator from West Virginia this morn- 
ing mentioned that in his area he did not have any large contracts. 

Mr. McInarnay. Is this true here? 

Mr. Merri. Not very many. The Newport Ship & Dry Dock 
Co. is probably the largest contractor in the State of Virginia. From 
that point on, you find a number of small business firms doing busi- 
ness. You do not find a large industrial firm as you would in, for 
example, Detroit or Chicago and those areas. 
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Mr. Hammonp. The question in this particular case seems to be 
that these guards were charged as a direct charge to the contract, 
and the question Was raised by the auditor as to whether the nature 
of their services had changed and they were now doing messenger 
work, acting as chauffer, Taking trips to hotels, airports, rainer 
than being direct charges to that particular research contract, and 
that it should go in overhead and be allocated to the contractor’s 
entire work, rather than be a direct charge to the Government, if 
they were not directly related to the Government contract. 

Mr. McInarnay. They should have been one or the other ¢ 

Mr. Hammonp. They were charged direct. ‘The question raised 
was should they have been allocated to all of the contractor’s acti- 
vities 

Mr. Merritxz. It is not a question of disallowing the cost of the 
guards or saying “you cannot have guards in front of your building 
out here”—no, this was not that question. The question was whether 
you should treat these people as direct charges to the contract or 
whether they should be considered as indirect. 

Mr. Hammonp. And a portion of their salaries, borne by the cou- 
mercial activities, such as going to the post office and the airport and 
the hotels, that was, also, related to commercial work. 

Mr. Mcinarnay. Well, now, how deep do you get into these things; 
is it reflected in the records! They might have gone to the post office 
on their lunch hour. 

Mr. Haycock. They charged the Government 8 cents a mile for it. 
It shows in the record. They were paid for this time. That is how 
we know. 

Mr. McInarnay. Mr. Hastings made several concrete recommenda- 
tions this morning, all in an effort, I think, to remove some of the 
obstacles that are placed on small business, particularly, to simplify 
the procedures, so that more small businessmen might be induced to 
contribute to the defense effort. 

I just wondered what comments you might have to make, as a result 
of your experience, after hearing what Mr. Hastings had to say, 
oe, of the fact of how justified your entire proceeding might 
have been in dealing with this particular contract. What do you think 
the effect would be on the small businessman if some change were 
made to remove some of the burden from him ¢ 

Mr, Merritt. I prefer Mr. Haycock to answer that for the office. 
However, I will say this, there 1s no doubt that section 15 of the 
armed services procurement regulations makes no distinction with 
respect to its requirements as to what kind of firm you are, whether 
you are small, middle sized, or a giant. It requires for you to keep 
records. It requires you to sieadonain certain costs. It requires you 
to adhere to the same system that we expect the large companies. It 
needs to know its sales, and its costs, and its expenses, by products, by 
departments, by activities, by programs—all of those eaten 
must know that. 

Mr. Haycock. I think that the main problem that we run into with 
respect to this type of business is the overhead problem. I know of 
ho panacea that I could even suggest to overcome that. 

Ordinarily—I think Mr. Hammond «nd Mr. Merrill will bear me 
out—you will have little trouble with direct charges. The arguments 
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develop over what is or is not properly included in overhead, and its 
method of allocation as between contracts. Whether some arrange- 
ment should be worked out based on the total contract, the amounts 
to alleviate that, I do not know. That is a fact that might be worth 
exploring. 

Mr. McInarnay. Mr. Hammond may have some comments. 

Mr. Hamwmonp. I do not know of any particular solution to it right 
offhand. TI do know that we try to interfere as little as possible with 
the contractor’s operation. We attempt to make our reviews of the 
yrices, for instance, if it is a negotiated fixed-price contract, from the 
information available at the time it is negotiated. We try to see if 
the contractor understands. We keep them informed of our action, 
to get their comments. 

Mr. Haycocr. Mr. Merrill mentioned section 15 of the armed serv- 
ices procurement regulations. That, of course, is not mandatory asa 
cost criteria. It comes into the contract only when incorporated. 
Whether there could be a simpler cost criteria for indirect cost that 
could be developed to be used for small business contracts, I do not 
know. That might be possible. 

Mr. McInarnay. I should think your opinion on these things would 
be worth taking note of, since you are an expert in the accounting area, 
I assume, and might have a greater familiarity with the patterns of 
smal] businesses. 

Mr. Merrizi. We are not speaking here of those items that small 
business supplies the Government at large. We are thinking, and I 
assume that you are talking about this in terms of those defense mate- 
rials that are not of the shelf-type items. It is in the area of off-the- 
shelf items that is largely handled today by all of the administrative 
agencies that we have been in touch with on a competitive basis. In 
other words, it is as to all firms. 

When you get into the realm of Government defense materials, 
something new on the market, not an off-the-shelf item, that is when 
you run into these contracting problems. 

Mr. McInarnay. Are you the branch manager down there or the 
regional manager ? 

Mr. Merritt. The regional manager. 

Mr. McInarnay. One of your chief responsibilities, I presume, is 
to recover for the Government any cost that should not be al- 
lowed, either under the contract or for other reasons; is that not cor- 
rect ? 

Mr. Merri. That isa part of my responsibility. 

Mr. McInarnay. What are some of your other responsibilities? 

Mr. Merriti. In making reviews of the agency where we are not 
auditing the contractors. We are now looking at the entire financial 
policies of an organization, a Government installation in the field. 
We review their entire program, their mission, their planning, their 
buying policy, the utilization of equipment and materials—all of these 
matters are reviewed by the General Accounting Office in a compre- 
hensive way. Included in that type of an audit would be a review 
of their procurement policies. The critcisms there might be in terms 
of poor specifications or specifications that did not reach enough firms, 
other types of planning which might have been found where firms 
were not given sufficient time to bid. 
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We are just as critical of the agency in those instances as we might 
have been in criticizing an agency for paying someone too much 
money. 

Mr. McInarnay. Based on what you have just said, I wonder how 
much a part the General Accounting Office has had in influencing 
the policy of the small businessman not to face this enormous amount 
of redtape during the course of a procurement contract. 

Mr. Merri. I believe I could not speak for the office as a whole or 
speak for the entire use of the Armed Services Procurement. Act, but 
I believe that most of these regulations, ground rules, guidelines, were 
laid down in that legislation. They have been further accepted by all 
the military services and by the contracting officers, who operate un- 
der the military services. 

Mr. Haycock. I might say, and add this one thing, that we do not 
decide what type of contract will be used. This is decided by the 
agency procuring the service and goods in the first instance. 

It is quite true that our types of contracts, such as research and 
development contracts, that 1s, that there are such types that do not 
lend themselves to competitive advertised bids, because nobody knows 
what the costs will be, but aside and apart from that, where you 
have supplies or services that are needed which can be procured by 
advertised bids, this, if done, would leave General Accounting Office 
practically out of the picture. We do not look at records in those 


y 


cases. We have noright to. 

It is true, as you stated, that a relatively small percentage of con- 
tracts are let dollarwise on an advertised basis. If more could be 
so let, some of these problems we heard about today would not 
exist. 

Mr. McInarnay. Assume that Hastings, Inc., received a fixed- 
price contract. What records would the GAO require and what type 
of audit would you make? 

Mr. Hammonp. That would be a fixed-type advertised contract ? 

Mr. McInarnay. Let’s make it a fixed-price negotiated contract. 

Mr. Hammonp. In some cases on fixed-price negotiated contracts, 
for instance on a follow contract—say that they have been producing 
this item and certain invoices buy a larger quantity for at de- 
livery—we might review the price they negotiated for this follow 
order in relation to prior cost experience and point it out to the 
agency if we felt that they had not considered all the cost data on 
prior production; and if, having considered that prior cost expe- 
rience, they would have had a basis to negotiate a more reasonable 
price, we would also call that to the attention of the agency. In 
those cases we have no right to issue an exception or make collection, 
but if we find from our review of that type of transaction that there 
are weaknesses in the agency’s procedures or actions that in the 
future they should consider taking in the negotiation of contracts, 
we would call it to their attention for improvement in their pro- 
cedures. 

Mr. McInarnay. It seems to me it might be something you could 
stay busy with all the time if you are examining the pricing struc- 
ture of contracts to recommend to the agency that they might get it 
at a lesser overall cost, since experience shows particularly in sole- 
source procurements the cost always shows a marked downward trend 
when competition enters the field. 
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It leads one to believe that there is no real way to measure the cost 
of an item without having at least two companies vying with each 
other for the business. 

Mr. Merriwz. Certainly, that is a big factor when there is real 
competition that has a big effect on the price. However, even when 
you have a sole source, and there is considerable sole-source procure- 
ment, the agency in some cases might not have gone out and looked 
at the contractor’s purchase orders or what his possibilities were for 
buying components at a lower price. 

And if they had known commitments he had with his suppliers, 
they would have at least had a basis to negotiate a lower price or at 
least discuss a lower price. We have found cases of that nature 
and called them to the attention of the agency, and in some cases 
they have changed their regulations, emphasized the importance of 
using cost experience in negotiating prices, and so forth. 

Mr. McInarnay. The testimony of Mr. Hastings this morning 
indicated that these problems are not unique with small business, 
that getting into cost-type contracts is not too profitable for large 
business. Now, I just wonder whether any survey or report has ever 
been made on how the profit obtained by a company on an item that 
it has had to compete for measures up to the profit allowed on cost- 
type contracts. 

Mr. Hammonp. That is a very difficult comparison to make in the 
first place, because two companies may be competing, and one com- 
pany may bid very low, in fact bid a substantial loss in order to get 
the business in order that in the future they will have know- how in 
that area, and companies bid on contracts on a competitive basis for 
various reasons. 

They may bid low or high. If they have a sole source and pretty 
good know-how in the field, they may be able to demand a high 
profit and still be low bidder. So it is a very difficult comparison, 
really, and actually, under cost-type contracts, the rate of profit 
generally is low, because the risk that the contractor takes is 
generally low also. But when os gets into the fixed-price type of 
contract, he bears or takes some risk of his suppliers and his labor 

costs going up, and he, therefore, has to provide for that. 

In many cases in such provisions, his profit rate is higher; in 
some cases, much lower. 

Mr. McInarnay. And an overall look might indicate some sort of 
trend, I think. 

Mr. Hammonp. Yes. 

Mr. McInarnay. In the difference between the profit after com- 
petition and the profit after Government surveillance 4 

Mr. Hammonp. Yes, I think there is something along that line. 

Mr. Haycocx. The difficulty is we have no right to go in and find 
out the profit-after-price competition. The contractors don’t have 
to let us look at their records, 

Mr. McInarnay. That is true; but I suggest that, perhaps, these 
companies whose profit has been cut down to maybe 3 nen would 
be very willing to show you where they may possibly- — 

Mr. Haycock. I suspect they would; yes, sir. 

Mr. McInarnay. In this particular case, Mr. Merrill, one of the 
cases that Mr. Hastings talked about this morning is this Air Force 
contract that took him 4 months to complete and that the GAO, 
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after studying the case, determined there was a $2,000 difference in- 
volved, and that it took him 6 years and 4 months and $10,000 to re- 
solve this issue. 

Now, I would like to know if, down in your jurisdiction of GAO, it 
would not be uncommon for you to proceed to such great lengths of 
time and, I am sure, Government expense on the comparatively small 
amount of money ? 

Mr. Merritt. Well, I don’t want to leave the impression here that 
the General Accounting Office or that I personally have been actively 
engaged in this particular item for the last 6 years. The last direct 
contact that I had with this particular item was back in 1955 when 
this matter was then presented to the Air Force for their comments. 

A copy of that report has just been submitted to the committee.’ 

Now from that point on this was a matter that was dealt with by ~ 
the administrative agency. 

Mr. McInarnay. Could you tell us, for the record, how many 
people were involved during the time that the GAO was directly con- 
nected with this thing? 

Mr. Merri. Yes, sir. 

Mr. McInarnay. And how much time was spent? 

Mr. Merrixv. I had three auditors. 

Mr. McInarnay. Three auditors? 

Mr. Merritt. Who were assigned to this particular audit. 

Mr. McInarnay. And how long did they work? How much time, 
overall, would you say that they put into this particular case? 

Mr. Merri. I am afraid I couldn’t answer that question directly. 
The audit—I believe you have mentioned the date of the latter part 
of April 1954. Our audit was substantially concluded in August, but 
it was not of the 100-percent continuous nature. 

There were periods in which all three staff members were not en- 
gaged full time on this job. There were also breaks in this particular 
au - when these men were back in my office reviewing their activities 
with me. 

I believe we have brought out in the testimony that Mr. Hastings 
had a number of contracts. It was 25, I believe, at that time—25 
active cost-plus-fixed-fee contracts. 

Now the audit was across the board. In other words, tests were 
made so that we could determine the costing policies and procedures, 
audits by the Navy, and ASPR were complied with, with respect to all 
contracts. We were not looking at just one contract. I hope we under- 
stand that and so within this period of audit time that we are talking 
about we are talking about our audits of all contracts. 

Mr. McInarnay. He also said in the record that this amounted, 
peehty to over $5 million worth of Government money, for which 

e contributed very little as a result of this auditing procedure and 
other things that go into the cost-type contract. The judge, in ruling 
on ‘om a held that this $2,000 taken from his company was done 
80 illegally. 

Mr. Haycocx. I think you can say in a sense, sir, that any time that 
you take money and the court later orders you to give it back that it 
was taken illegally. Any time you make the wrong guess as to your 
right to recover, you have done something that is Teel in the sense 





1 See p. 117. 
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that the law says you should not have done it. At least, the court 
eventually says you should not have. 

Mr. McInarnay. In the record this morning there were some rather 
strong comments about your activities as regional manager of GAO 
at Norfolk. We don’t know but that it may be implied from this that 
not just one company might feel this way in that area. 

I think possibly you might like to say something about your rela- 
tions down there and your ‘activities in attempting to help these small 
businesses in your area. 

Mr. Merrit. Well, to be frank with you I have never received any 
comments except those of appreciation from all of our activities. That 
is with the administrative agency heads of all of the major agencies 
that are located in the entire region that I supervise, those contractors 
that we have audited from time to time under a similar type of audit 
concept. I certainly was not prepared to defend such a rather strong 
statement this morning. 

We receive many letters from agency heads thanking us for our at- 
titudes, for our approach, for our cooperation, and for our helpfulness 
in their administrative problems. These are not uncommon. 

Mr. McInarnay. It has been requested that we ask you, for the 
record, whether any of your personnel are so-called persona non 
grata in certain companies around your area / 

Mr. Merritx. No, sir; not that I know of. 

Senator Moss. Are there any other questions? Is there any other 
statement to be made now by any of the gentlemen here at the table? 

Mr. Hammonp. We put in the record the report we made to the Air 
Force on this contract... We have a reply here from Max Golden, Air 
Force, on that, which we would like to put in the record also. 

Senator Moss. It may be submitted and made a part of the record. 

(The document referred to is as follows:) 

DEPARTMENT OF THE AIR FORCE, 
Washington, October 18, 1955. 


Rosert L. Lone, 
Director of Audits, 
General Accounting Office. 

Dear Mr. Lone: On July 26, 1955, you forwarded for our consideration your 
report on review of Air Force Contract No. AF 08(606)-103 with the Raydist 
Navigation Corp., Hampton, Va. (B-118666). 

Your report dealt with several elements of cost involved in this contract 
including a payment by the Air Force of $5,000 for equipment rental by the 
contractor. The contractor’s invoice No. 4, dated January 16, 1952, for this 
$5,000 rental was referred to the Navy cost inspector for audit, and was re 
turned as having been reviewed and provisionally approved for payment by 
cost inspector’s certificate date February 15, 1952. Pursuant to the pro 
visional audit and other evidence of equipment usage, the contracting officer 
approved the standard form 1034A public voucher for payment, apparently 
not realizing that the contractor’s invoice was for equipment rental charges 
in excess of the contractor’s actual costs incurred. 

Upon determination of the overpayment, Air Force administrative officials 
made every effort to obtain a voluntary refund from the contractor without 
success. Since the contract had been completed and all necessary and ap 
proved costs under the contract had been paid at the time the overpayment 
was established, no offset deduction under the contract was possible. We are, 
however, instructing our procurement people to refer this matter to the Direc 
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tor of Finance for collection action, after making an exact determination of the 
amount of the overpayment. 

With respect to the fixed rates for labor and equipment provided in the basic 
contract and supplement number 1 thereto, it appears that the rates were nego- 
tiated, based on engineering estimates. While the individual who negotiated 
these fixed rates is no longer with the Air Force, apparently reliance was 
placed on the engineering estimates, which, in turn, were based on then exist- 
ing rates for similar type work, without obtaining a detailed breakdown of the 
contractor’s proposed rates. Even though these rates appeared equitable, it is 
regretted that thorough cost analysis which is normally made was not made 
in this instance. We have attempted to reopen the contractual rate structure 
without success, the contractor pleading that the rates established were equita- 
ble. Unfortunately the contractual terms bar recovery other than by voluntary 
refund. 

As you are aware, fixed rates in CPFF contracts are authorized in the 
Armed Services Procurement Regulations and are used by the Defense Depart- 
ment when circumstances clearly warrant such use. However, this subject is 
currently under study by all three military departments with particular regard 
to the establishment of detailed guidance as to the use of such rates in cost 
reimbursement type contracts. 

I want to thank you for bringing this matter to our attention. 

Sincerely, 
Max GOLDEN, 
Deputy for Procurement and Production. 


Senator Moss. The record of this hearing will be held open for 
any documents or information that is called for by the testimony or 
requested by the staff for insertion. 

If there are no further questions, this will conclude this phase of 
the hearing and we will now recess subject to the call of the chairman 
of the subcommittee. 

(Whereupon, at 3 p.m. the hearing was adjourned, subject to the 
call of the Chair.) 








APPENDIXES 


Appenprix I 


CORRESPONDENCE CONCERNING HASTINGS-RAyDIST, INC., HAMPTON, VA., SUBMITTED 
BY GENERAL ACCOUNTING OFFICE SUBSEQUENT TO HEARINGS 


RIicHMOND, VA., July 15, 1954. 
Lt. P. J. HagveEY, Jr., 
Navy Cost Inspector, 
Newport News Shipbuilding & Drydock Co., 
Newport News, Va. 

Deak LIEUTENANT Harvey: Examination is currently in process of the books 
and records of the Hastings Instrument Co., Inc., and the Raydist Navigation 
Corp., Hampton, Va., in connection with the audit of costs reimbursed these 
companies under 25 cost-type contracts. These companies also hold at least 
13 fixed price contracts. The examination and audit has disclosed several 
questionable matters which are being brought to your attention at this time. 


HASTINGS INSTRUMENT CO. 


The audit was considerably delayed or otherwise impeded by the lack of 
cooperation experienced by staff members of this office. It was even necessary 
for this office to direct a special letter to the contractor in order to gain access 
to the records. Considerable time was taken up in listening to officials com- 
plain about the unfavorable treatment by various Government auditors and 
inspectors. From our experience and observation the so-called unfavorable 
treatment may well have been brought about by the antagonistic attitude of 
officials and by the lack of cooperation and stalling tactics in making records 
available. This company’s main source of income has been derived from 
Government contracts, and it is believed that under the circumstances the 
Government has every right and privilege in expecting full and complete co- 
operation, not only with respect to records but also with respect to the ac- 
counting policies, practices, and procedures. Observation of improper prac- 
tices in the accounting system are hereinafter discussed for your information. 


1, Questionable basis for distribution of overhead 


The company up until May 1954 occupied three plants, the Warwick plant 
being used almost exclusively for production, the South Hampton plant for 
research and development, and the 39th Street Hampton plant for administra- 
tive offices, stockrooms, and the test section. The 39th Street plant was closed 
in May 1954, the administrative offices and test equipment being moved to the 
South Hampton plant. Inventories were moved to both plants. All indirect 
expenses, other than those indirect expenses which the company charges direct 
to the Government, generated at the three as well as the two plants, were and 
are distributed on a direct labor dollar basis. This method appears question- 
able since the salaries and wages of employees on Government research and 
development contracts are higher than those paid in production operations. 
This method is further questionable in view of fluctuating production output, 
the Government labor bearing the brunt of overhead during slow production 
periods. It is recommended that consideration be given to requiring that de- 
partmental burden rates be established for operations in the two plants and 


_ — general and administrative expenses be apportioned on a reason- 
able basis. 


2. Policy of charging indirect labor ona direct basis 


Examination disclosed that the company in a number of instances has adopted 
the policy of redistributing indirect labor direct to Government cost-type con- 
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tracts. For example, the time of a switchboard operator is charged to security 
although this employee performs no direct services of a security nature. The 
time of administrative personnel in preparing accounting and statistical reports 
and in the taking of inventories is charged as a direct cost to the Government 
contracts. The records did not disclose similar treatment applied to commercial 
activities of a like nature. The examination also disclosed that the time of 
two guards is charged direct to Government CPFF classified contracts, although 
the services rendered by these guards include regular pickups and delivery of 
mail and material and running shuttle trips between plants and errands to 
hotels and the Patrick Henry airport. Charges, including indirect labor as well 
as materials, incurred in the reproduction department for preparing forms, 
letters photostats, etc., which can in any way be related to security matters, are 
deducted from indirect expense and charged direct to the Government; how- 
ever, reproduction costs for commercial projects remain in the overhead pool. 
Unless the contractor elects to treat all indirect costs on an equitable basis, it is 
suggested that no direct allocation of indirect expenses be allowed. 


8. Policy of charging direct labor and materials to overhead 

Examination disclosed that in a number of instances costs incurred in fre. 
pairing company owned equipment and testing devices were charged to over. 
head, although these items were used on commercial projects. In the case of 
repairs to Government-owned equipment used on Government projects or entirely 
for overall use, the costs would be charged direct to the Government. The 
treatment of costs from the contractor’s standpoint appears to be one of charg- 
ing everything direct to the contracts that can be charged direct, with the 
remainder being generously shared by these contracts through the heretofore 
questionable method of distributing overhead. 


4. Questionable policy of allocating travel expenses 

Examination disclosed that the contractor consistently charges travel on Goy- 
ernment CPFF contracts directly to the contracts involved, whereas in the case 
of travel on commercial projects, the costs to a great extent remain in overhead. 
For example, analysis of 1953 travel totaling approximately $20,000 disclosed 
that the contractor charged $8,700 direct to CPFF contracts and $175 to commer. 
cial and fixed price contracts, with the balance of $11,125 being distributed 
through overhead. Included in the overhead amount were a number of trips to 
Offshore Raydist, Inc., of New Orleans, La., a commercial company in which the 
Hastings Instrument Co., is a large stockholder. Other trips of a similar nature 
were included in overhead. 

It is recommended that the entire travel policy be reviewed and the contractor 
be required to follow a consistent and equitable policy. 


5. Amortization of patents and other intangible items 

The examination disclosed that the contractor has fully amortized at the rate 
of $583.33 per month over a period of 5 years an asset account of $35,000 set up 
on the books at inception of operations as “Technical designs and engineering.” 
While distributing this expense to all work on the usual direct labor dollar basis 
in other periods, for the period from April 15, 1948, through March 31, 1951, $400 
per month was charged directly to CPFF contract NOrd—10235. In the same 
period the balance of $183.33 was distributed through overhead to other work, 
including Government CPFF contracts. No documented evidence was found 
of approval by the contracting officer for the disproportionate charge to contract 
NOrd-10235, although records examined indicated the charge of $400 per month 
was claimed as rental for use of experimental raydist equipment included as 
part of the asset account. The contractor’s minutes and information filed with 
the State corporation commission at the time of incorporation indicate that the 
assets set up in this account were acquired by issue of stock to Mr. Charles B. 
Hastings for designs, patent rights, goodwill, and other intangible assets. Since 
no reference was made to the inclusion of equipment, it is suggested that the 
contractor be required to establish the composition of the original $35,000 asset 
account and the basis for charging off of goodwill and the accelerated rate for 
chargeoff of patent rights. 


6. Control and accounting for Government-owned property 

The examination disclosed that the contractor has failed to keep complete and 
adequate records of Government-owned or furnished property. The results are 
apparent in the expensive and time-consuming attempt, now in progress, to in- 
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yentory Government-owned equipment on hand. In March 1954 the inspector of 
naval material requested an inventory of Government-owned equipment and the 
contractor, up to the present time, has been forced to request three extensions of 
time and still has not completed the inventory. This expense is considered as a 
direct charge to the contracts involved although the failure of the contractor 
to keep adequate records was the direct cause. 

Several instances were also noted in which no apparent real effort had been 
made to return expensive equipment although no usage was contemplated by the 
contractor. 


%. Rental of Raydist equipment to Air Force 


Under CPFF contract AF-19 (604) 123 the contractor furnished a three-dimen- 
sional electronics tracking system for a period of 4 months at $4,400 per month, 
with option for the Government to apply the rental to the purchase price. The 


« equipment furnished was constructed by the contractor on Job Order C-217 at a 


eost of $20,000. Although the Government reimbursed the contractor $17,600 


_ in rental the option to purchase was not exercised. This equipment was subse- 


quently depreciated for 2 years on a 3-year life and after being renovated on an 
overhead work order was sold to Raydist Navigation Corp. along with other 
equipment for $15,000. Records examined indicated that the contractor origi- 
nally intended to have its subsidiary, Raydist Navigation Corp., perform this 
eoutract, and proposed to rent the tracking system to Raydist for $2,000 per 
month, to be rented in turn to the Government under subject contract. It would 
appear that under the circumstances the rental rate charged the Government 
was exorbitant. 


8. General comments 


In addition to the matters discussed above, other improper practices were 
noted, such as instances in which small gratuities in the form of meals, local 
transportation, and entertainment were furnished Government personnel con- 
eerned with execution or administration of contracts held by the contractor. 
Information was also obtained that since approximately November 1953, the 
contractor has been charging the cost of a salesman’s salary, per diem, and 
automobile operation expense to overhead accounts, such cost being distributed 
to all work, including CPFF contracts. It would appear that wherever possible 
the contractor, with little regard for a sound basis for doing so, is saddling the 
Government with expense that has little if no relation to the performance of 
Government work. 

RAYDIST NAVIGATION CORP. 


General comments pertaining to the Hastings Instrument Co. as contained 
hereinabove equally apply to the Raydist Navigation Corp. 

The Raydist Navigation Corp. was chartered in 1949 as a wholly owned sub- 
sidiary of the Hastings Instrument Co. The corporation remained dormant until 
December 1951, when it was activated for the purpose of performing two con- 
tracts for the USAF, namely, contracts AF-19(604)123 and AF-—08(606) 103. 
The Air Force, however, insisted that the Hastings Instrument Co. who had 
negotiated the contracts perform one, but allowed the Raydist Navigation Co. to 
perform the other, which is commented on below. 

In 1953, the Hastings Instrument Co. relinquished all stock and apparent in- 
terest in this corporation ; however, they still retained control through the system 
of common stockholders, directors and officers; thus, the corporation for all 
intents and purposes is still a wholly owned subsidiary. 

The examination disclosed that a very close liaison exists between the com- 
panies and that it was and is now the policy of the Hastings Instrument Co. to 
loan personnel to the Raydist Navigation Corp. as required in order to perform 
Raydist Navigation Corp. contracts. 

It was also noted that bonuses were paid to these personnel by the Raydist 
Navigation Corp. on the basis of profits made in the first 9 months of operations 
and at various other times thereafter. 


1, Overpayments to Raydist Navigation Co. 


Examination of books and records of the Raydist Navigation Corp, in con- 
nection with Air Force Contract No. AF-—08(606)103 and Hastings Instrument 
Co.’s subcontract 52-2 disclosed apparent overpayments for rental of equipment 
in the case of contract AF-08(606)103 and profit in the billing rates for labor 
involved in both contracts, although both contracts were supposedly on a cost- 








136 CASE PROBLEMS IN GOVERNMENT PROCUREMENT 


plus-a-fixed-fee basis with fixed billing rates for labor which were supposed to 
include applicable overhead but no profit. 

The overpayment on contract AF-—08(606)103 for rental of equipment as 
stated above, resulted from Raydist Navigation Corp. charging the Government 
$5,000 for rental of a Hastings owned Raydist system for an initial period of 
6 weeks while at the same time payiny Hastings a total of $3,000 for the use 
of this equipment. An amendment to the contract which extended the time of 
performance for approximately 10 additional weeks and set a rental rate of 
$750 per week for the remaining time was then obtained although Raydist Navi- 
gation continued to expend only $2,000 a month. ‘Total profit of $4,821.34 for 
the period of December 1, 1951, through March 31, 1952, resulted from billing 
the Government $12,821.34 for the use of this equipment while expending only 
$8,000 in rental for the same period. 

A computation of estimated profit made on labor billing rates was also pre 
pared by listing the total expenses incurred by the corporation for the first fiscal 
year November 1951 through October 1952. Items of the nature of direct charges 
such as travel and rental of equipment and unallowable expenses such as enter- 
tainment and sales promotion were eliminated in total and an estimated over- 
head rate of 135.874 percent arrived at with the balance of expense remaining, 
While this is an exceptionally high rate, in many instances higher than the rates 
of the parent company, the application of this rate to the direct labor cost ex- 
pended by the Raydist Navigation Co. still reveals a substantial profit on the 
labor billed to the Government. This fact is again set forth in a more recent time 
and material contract No. DA-29-044XZ-368 with the Department of the Army 
in which instance two Hastings Instrument Co. employees, one a stockman being 
paid $1.85 per hour and the other a technician being paid $1.60 per hour were 
put on annual leave for a period which included a holiday, to drive a truck to the 
west coast for the Raydist Navigation Corp. The Government was billed at the 
rate of $5 an hour for 92 hours for technicians, plus transportation, per diem 
and mileage on the truck. The total billed by Raydist for labor for the trip was 
$462.50 while at the same time these employees drew a total of $138 from Hast- 
ings as vacation pay. It is not known what Raydist paid these temporary em- 
ployees but past performance indicates that they were paid at the most their 
regular salaries, in which case a profit of approximately $324 would be realized 
on the trip by Raydist. The use of time and material rates, which it is noted are 
not subject to the usual administrative audit, in connection with the Raydist 
Navigation Corp. contracts appear disadvantageous toe the Government in view 
of the noncompetitive field and the close relationship existing between the com- 
panies involved. 

The above matters are forwarded at this time to afford you the opportunity 
of discussing such matters with the contractors and of taking such action 
deemed appropriate. It is suggested that at the earliest possible date a confer- 
ence be arranged between your office and this office in order that detailed infor- 
mation as to questionable practices as well as transactions may be reviewed and 
joint action taken. 

Very truly yours, 
C. E. MERRILL, Regional Manager. 


RICHMOND, VA., July 23, 1954. 
Office of Contracting Officer, 
Air Force Missile Test Center, 
Patrick Air Force Base, 
Cocoa, Fla. 

Dear Str: Examination is in process of costs reimbursed the Raydist Naviga- 
tion Corp., Hampton, Va., under cost-plus-a-fixed-fee contract AF—08(606)-108, 
dated December 10, 1951, and cost-plus-a-fixed-fee subcontract HICO 52-2 dated 
April 28, 1952, to the Hastings Instrument Co. prime contract AF-08(169)-198. 
The examination has disclosed certain questionable matters which are being re- 
ferred to your office at this time. 

Contract AF-—08(606)-—103 provided for rental of Raydist equipment in con- 
nection with certain field tests; the rental costs estimated at $5,000 for not to 
exceed 6 weeks duration. On January 23, 1952, the contract was amended to 
provide for additional completion time, the period of performance extended from 
January 15 to April 1, 1952. The amendment further provided for a rental 
rate of $750 per week for the Raydist equipment. 
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Examination disclosed that during the initial 6-week period, Raydist Naviga- 
tion Corp. rented the equipment in question from its parent company, the 
Hastings Instrument Co., for the sum of $3,000. Raydist billed the Government 
and was paid the full amount of $5,000 for the initial rental period. The files 
do not show that full disclosure of the rental arrangement between the parent 
company and its wholly owned subsidiary was made known to the contracting 
officer in the negotiation of the contract. During the period from January 15 to 
April 1, 1952, Raydist continued to rent the equipment from Hastings at $2,000 
per month while at the same time being reimbursed at the contract rate of $750 
per week. Again the files did not disclose any evidence that the contracting 
officer had been advised of the rental arrangement. Thus, during the life of the 
contract, the examination has disclosed excessive rental charges totaling $4,- 
821.34 which amount represents an unwarranted gain to Raydist. It is believed 
that the intent of the contract would preclude the contractor from realizing 
any profits other than that expressed in terms of the fixed fee. For your in- 
formation the records of Raydist did not disclose any unusual or substantial 
repair expenses. 

The contract further provided for hourly rates of $7.90 for each technical 
director, $6.25 for each engineer, and $4 for each technician, these rates in- 
cluding overhead charges of the contractor relative thereto. The files of the 
Raydist Corp., which incidentally was actively organized November 28, 1951, 
for the apparent purpose of engaging in this contract, do not contain any cost 
data in support of such rates. Obviously, the company would at that time have 
no going overhead rate; thus, it may be presumed the hourly rates expressed 
in the contract were negotiated on some other basis. Further, the actual 
hourly rates paid to Hastings’ employees loaned to Raydist for the contract 
were $2.65 per hour for one technical director, $2.10 per hour for one engineer 
and an average hourly rate of $1.67 for nine technicians. The spread of $18,331 
between total salaries of $12,026 paid by Raydist on the basis of these rates 
and $30,357 paid by the Government for the same hours but at the negotiated 
rates, indicates that proper disclosure was not made by the contractor to the 
contracting officer in the negotiations of the contract, thus again resulting in an 
unwarranted gain. 

With respect to CPFF subcontract HICO 52-2, the files did not disclose any 
evidence at Raydist or Hastings that the cost data requested by or furnished 
to the contracting officer in support of the negotiated hourly rates of $7.70 
for each engineering supervisor, $5.75 for each engineer, and $4.60 for each 
technician. The hourly rates paid by Raydist were $2.85 for one supervisor 
and an average rate of $1.87 for five technicians. The spread of $13,451 be- 
teen total salaries of $9,025, paid by Raydist on the basis of these rates and 
$22,476 paid by the Government for the same hours but at the negotiated rates, 
again indicates that proper disclosure was not made by the contractor and the 
subcontractor in the negotiation of the subcontract, thus resulting in an un- 
warranted gain. 

These excessive gains became even more glaring when viewed in light of the 
extensive travel and per diem expenses borne by the Government in performance 
of the two Raydist contracts. Since the mapority of work was carried out at 
Government bases and the majority of expenses were reimbursed on a direct 
basis, the full application of any overall plant burden rate to such labor would 
appear questionable. 

In order that the records of this office may reflect any matters on file in your 
office which were not of record at the contractor’s plant, covering the negotia- 
tion of these contracts, and in order that proper reports may be made with 
respect thereto, your comments with respect to the foregoing will be appreci- 
ated. Information as to any proposed action on the excessive rental charges 
will also be appreciated. 

For your information the audit was considerably delayed or otherwise im- 
peded by the lack of cooperation experienced by staff members of this office. It 
was even necessary for this office to direct special letters to the two contrac 
tors in order to secure access to pertinent books and records considered neces- 
sary in the audit. Considerable time was taken up in listening to officials 
complain about the unfavorable treatment by various Government auditors and 
inspectors. From our experience and observation, the so-called unfavorable 
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treatment may well have been brought about by the antagonistic attitude of 
officials, by the lack of cooperation, and by stalling tactics in making records 
available. The main source of income to these companies has been derived 
from Government contracts and it is believed that under the circumstances 
the Government has every right and privilege in expecting full and complete 
cooperation, not only with respect to records but also with respect to the ac- 
counting and management policies, practices, and procedures. 
Very truly yours, 
C. E. MERRILL, Regional Manager. 


OFFICE OF THE CONTRACTING OFFICER, 
Atk Force Missice Test CENTER, 
Patrick Air Force Base, Fla., August 10, 1954. 
(Attention: Mr. C. E. Merrill.) 
GENERAL ACCOUNTING OFFICE, 
Richmond, Va. 


Deak Sm: The following information has been elicited from a former Ad- 
ministrative Contracting Officer. This former contracting officer was not the 
procuring contracting officer. The procuring contracting officer, Lt. Aaron 
Sosnin has left the service. 

Reference is made to your letter dated July 23, 1954, with particular reference 
to cost-plus-a-fixed-fee contract, AF 08 (606)-—103, with Raydist Navigation Corp., 
Hampton, Va., dated December 10, 1951, covering engineering survey services 
required to furnish accurate field data, using Raydist equipment. 

This office concurs in the statements and conclusions contained in paragraph 
8 of the above referenced letter that the intent of the contract was to preclude 
the contractor from realizing any profits other than those provided for in the 
fixed fee and that the excessive rental charges of $4,821.34 set forth therein 
would certainly appear to represent an unwarranted gain to the contractor. 
At the time of the negotiations, the contracting officer was not cognizant of the 
particular arrangements which would govern the use of the rented equipment 
from the Hastings Instrument Co., by the Raydist Navigation Corp., the prime 
contractor. The reasonableness of the rent to be paid by the Government was 
controlled largely by the recommendations of the technical personnel of this 
center during the negotiation. It was not realized at the time nor ever dis- 
closed that the figures included such a disproportionate amount as profit to 
Raydist Navigation Corp. 

In connection with the hourly rates paid the contractor by the Government 
mentioned in paragraphs 4 and 5 of your letter, the reasonableness therefor 
was again based on the opinion of AFMTO’s technical personnel familiar with 
this type operation. Records of the negotiation indicates that the rates were 
questioned as appearing excessive but considering the sole source nature of the 
services to be rendered and the opinion expressed as to their reasonableness by 
the Center’s technical personnel, there was little choice except to approve the 
proposed rates. It may be reiterated that the contracting officer was unaware 
of the particular reimbursement arrangements between the contractor and the 
parent company. 

With respect to the reference of lack of cooperation on the part of the con- 
tractor contained in paragraph 7 of your letter, this office is aware of this 
particular attitude having a later experience in a similar occurrence in con- 
nection with the preparation of maintenance and instruction books covering 
equipment furnished the Government by Hastings Instrument Co., wherein said 
company flatly refused to furnish information considered essential! in the prepa- 
ration of the manuals covered by the contract. 

In the light of the above information, any suggestion regarding the most 
desirable course of action to be taken under the circumstances would certainly 
be appreciated. 

Very truly yours, 
Rosert H. DONALDSON, 


1st Lt., USAF, Contracting Officer. 
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DEPARTMENT OF THE NAVY, 
BRANCH OFFICE OF THE SUPERVISORY Cost INSPECTOR, 
NEWPORT NEWS SHIPBUILDING & DryDOCK Co., 
Newport News, Va., August 18, 1954. 
Mr. C. E. MERRILL, 
Regional Manager, General Accounting Office, Richmond, Va. 


DEAR MR. MERRILL: I am forwarding herewith one copy of the minutes of the 
eonference held at this office between GAO personnel, Cost Inspection personnel, 
and the Field Operations Assistant of the Supervisory Cost Inspector on the 
4th and 5th of August 1954. 

Would you please review these minutes and if you have any comments thereon, 
eontact us in the near future. It is our desire that everyone concerned have a 
complete understanding with respect to the action agreed upon in this conference. 


P. J. HARVEY, Jr. 


MINUTES OF CONFERENCE HELD AT BRANCH OFFICE, SUPERVISORY Cost INSPECTOR, 
USN, SoUTHEASTERN AREA, NEWPORT NEWS, VA., ON AUGUST 4 AND 5, 1954 


GAO personnel : 
C. E. Merrill, regional manager 
W. J. M. Gilfoyle, supervisory auditor 
J.C. Patillo, Jr., auditor 
H. G. Mitchell, auditor 
Cost inspection personnel, Newport News R/O: 
Lt. P. J. Harvey, NCIinC 
Lt. (j.g.) M. C. Greer 
L. R. Grubbs 
D. BE. Sweeney 
SOI, SEA 
F. V. Sharp, FOA 


1. The conference was called for the purpose of discussing questionable mat- 
ters disclosed in the General Accounting Office audit of the Hastings Instru- 
ment Co., Inc. and the Raydist Navigation Corp., Hampton, Va. Such ques- 
tionable matters were set forth in General Accounting Office letter of July 
15, 1954 to Lt. P. J. Harvey, Jr., Navy Cost Inspector-in-Charge, branch office, 
Supervisory Cost Inspector, USN, Southeastern Area, Newport News, Va., and 
in General Accounting Office report of examination on each Raydist Navigation 
and Hastings Instrument dated July 29, 1954 and August 3, 1954, respectively. 
Hastings Instrument Co., Inc. 


2. Questionable basis for distribution of overhead.—General Accounting Office 
contended the distribution of company-wide overhead, including all plants, at 
an overall rate based on direct labor dollars was inequitable to the Government 
since the salaries of personnel engaged in Government research and develop- 
ment work were higher than those paid for production operations and that a 
great part of the Government work was performed at locations outside the 
contractor’s plants. It was concluded that the overhead distributions made 
in 1951, 1952, and 1953 on the direct labor dollar basis would be acceptable. 
For the year 1954 the Cost Inspector will review the contractor’s operations to 
determine whether the extent of the mingling of Government work in the plants 
justifies the continued use of a composite overhead rate or whether separate 
plant and general and administrative should be established. 

3. Policy of charging indirect labor on a direct basis—The company fol- 
lowed a policy of charging expenses relating to plant security and certain admin- 
istrative functions such as preparing statistical reports and reproduction of 
forms, letters, photostats, etc., directly to Government contracts wherever 
possible, but there was no indication that the same policy was being followed 
when the expense related to commercial work. Included in the direct charges 
were the services of two guards who also acted as messengers and chauffeurs 
and the arbitrarily allocated costs of a telephone operation. It was concluded 
that the following action should be taken: 

(a) Security and guard expense: Since it could not conclusively be de- 
termined to what extent the two guards and the telephone operator directly 
benefited the contracts, their salaries were to be deleted as direct charges 
and transferred to overhead 1952, 1953 and 1954. 

(0) Administrative personnel and reproduction charges: The charges 
as made in 1951 and 1952 would be accepted. For 1953 and 1954 a test 
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check of 2 months in each year would be made and any charges other than 
those determined to be allowable general operating expenses applicable to 
all production would be eliminated. The percentage of unallowable costs 
thus obtained would be applied to all other monthly charges for these 
expense accounts. 

4. Policy of charging costs of repairs and maintenance.—The contractor 
charged the cost of repairs to Government furnished equipment directly to 
Government contracts (even though such equipment in most instances was used 
on both commercial and Government work) and other work classified as re- 
pairs and maintenance was, in fact, rework to Hastings commercial products, 
In the discussion it developed that all charges for such repairs made directly 
to contracts had been deleted and transferred to overhead. The only question 
remaining was the cost of the repair on HICO inventory items and those of 
a capital nature which still remained in the overhead pool. It was agreed 
that a review of 1951 and 1952 repair and maintenance work orders would 
be made and that costs relating to HICO inventory items and capital repairs 
would be deleted. The labor expended in the repair of HICO inventory items 
would be reclassified as direct labor. For the years 1953 and 1954 the same 
type of review is to be made. 

5. Travel expense allocation.—The determinations made for 1951 and 1952 
would be accepted. Review of 1953 and 1954 expenses is to made and those 
expenses relating to unallowable costs such as those in connection with selling, 
legal matters, etc., would be deleted from the pool. The expenses of those trips 
to Offshore Raydist Corp., would be accepted upon certification by Mr. Hastings 
that such trips were in connection with company business. 

6. Amortization of patents and other intangible assets.—General Accounting 
Office contended there was no evidence to support the contractor’s claim that 
the technical designs and engineering asset account did contain equipment 
since the contractor’s minutes and information filed with the State Corporation 
Commission referred only to intangible assets. In the discussion cost inspec- 
tion personnel recalled that there was authority from the contracting officer 
(and possibly from cost inspection service, or supervisory cost inspector, 
Eastern area) to charge $400 monthly to Contract NOrd-10235. This matter 
is to be further investigated to determine the authority for allowing a monthly 
writeoff of $583.33 of which $400 was directly charged to Contract NOrd- 
10235 from April 15, 1948, to March 31, 1951. General Accounting Office re- 
quires; (1) Evidence of the authority to make the $400 monthly direct charge 
for rental of the so-called equipment; (2) Deletion of the $183.33 charge to 
overhead pool during the period when the $400 was being charged directly, and 
(3) Deletion of the monthly overhead charge of $583.33 for all other periods 
unless it can be demonstrated that the asset account did contain $35,000 in 
equipment. 

7. Rental of equipment.—Contract AF-19 (604)-123 calls for rental of equip- 
ment at an estimated cost of $17,600 for 4 months, with option to purchase. It 
would appear that the amount set up for rental is only “estimated” and should 
not exceed $2,000 per month, the amount originally set up by Hastings for 
rental of the same equipment to Raydist Navigation Corp. General Account- 
ing Office wrote to contracting officer on August 3, 1954, for information re- 
lating to rental. No action to be taken until contracting officer states his posi- 
tion. If it was not intended that Hastings receive the full amount of $17,600 
action is to be taken by the cost inspector to take exception to the difference 
between $2,000 monthly charge to Raydist and the $4,400 charge to the Gov- 
ernment. Further review of the depreciation charges on this equipment included 
in the overhead pool for the year 1953 is also to be made by the Cost Inspec- 
tor to determine the allowability thereof. 

8. Control and accounting for Government property.—General Accounting 
Office was concerned about the lack of good control over the Government- 
owned equipment furnished the contractor and the possibility of excess charges 
for taking an inventory of such equipment. It was concluded that when such 
inventory was made the charges therefor would be examined and if significant 
would be referred to the technical inspector for approval, but in no event 
would such charges be made directly to contracts. 


Raydist Navigation Corp. 

9. Rental of equipment.—Contract AF-—08(606)-—103 called for rental of equip- 
ment, not to exceed 6 weeks duration, for a total estimated cost of $5,000. By 
amendment No. 1 dated January 22, 1952, the period of performance was ex- 
tended and provided for rental of equipment for the period January 15 to April 
1, 1952, at $750 per week. Raydist Navigation rented the said equipment from 
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Hastings at $2,000 per month thereby realizing a profit on the rental. By letter 
dated July 23, 1954, General Accounting Office advised the contracting officer of 
this matter and requested his comments. No action is to be taken with respect 
to the period from inception of the contract to January 14, 1952, pending receipt 
of the contracting officer’s comments. With respect to the subsequent period, 
for which a specified rental rate is provided, the cost inspector can do nothing 
unless requested to take action by the contracting officer. 

10. Hourly labor rate.—General Accounting Office was concerned only with the 
excessive hourly rates contained in contract AF-08(606)-—103 and subcontract 
HICO 52-2. It was pointed out that the cost inspector could do nothing about 
this condition unless a determination was made that this was cost-plus-a-per- 
centage-of-cost type contracting and further review was requested by the con- 
tracting officer to determine the reasonable cost of performance of the prime and 
subcontract. 

11. With respect to making recommendations to the contractor to change his 
accounting system to overcome the deficiencies discussed above, it was the opin- 
ion of cost inspection personnel that no formal recommendations be made at 
this time. This opinion is based upon uncooperative spirit displayed by the con- 
tractor and the limited amount of Government cost type work currently being 
performed. Any recommended changes would, in all probability, meet with re- 
sistance and not be effected until the present Government work was finished. 

12. It was further agreed that the cost inspector would prepare form DD- 
896 for all costs questioned, including those suggested by General Accounting 
Office and appropriate deductions made from the contractor’s billings. 


F. V. SHARP, 
Field Operations Assistant, 
Supervisory Cost Inspector, USN, Southeastern Area. 
Aveust 13, 1954. 


APPENDIXx II 


LETTER OF APRIL 15, 1959, TO COMMITTEE FROM GENERAL ACCOUNTING OFFICE, 
TOGETHER WITH ENCLOSED Copy oF Sept. 23, 1954, GAO Lerrer To HAsTINGS 
INSTRUMENT CORP. 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 15, 1959. 

B-118666. 

Hon. JoHN J. SPARKMAN, 

Chairman, Select Committee on Small Business, 

U.S. Senate. 


DeEaR Mr. CHAIRMAN: Reference is made to hearings held by the Subcommit- 
tee on Government Procurement of your committee on March 19 and 20, 1959, 
to receive testimony from certain small business firms concerning the difficulties 
they have experienced in doing business with the Government. At the conclu- 
sion of the portion of the hearings relating to the Hastings-Raydist Co., Hamp- 
ton, Va., the acting chairman of the subcommittee stated that the record would 
be held open for any further information called for by the testimony. 

Because of general criticisms by Mr. Charles Hastings, president of Hastings- 
Raydist Co., of Government regulations and contracting and auditing procedures, 
including criticisms of the audit activities of the General Accounting Office, the 
following information with respect to selection of this company for audit, as 
well as the significant findings resulting from that audit, is presented for your 
information. 

In April 1954, we started a review of the contract audit work being performed 
by the Navy Cost Inspection Service, Newport News, Va. The purpose of this 
review was to test the effectiveness of the administration of cost-type contracts 
through examination of agency records and specific contractor operations for 
which the military departments had responsibility for administration. 

The Navy files indicated that accounting practices of the Hastings Instrument 
Co. and the Raydist Navigation Corp. (now Hastings-Raydist Co.) did not pro- 
vide assurance of equitable allocation of costs between Government and commer- 
cial work. Further, the files disclosed that a number of questions with regard 
to the propriety of specific costs charged to Government cost-type contracts had 
not been satisfactorily resolved and it had been necessary for the Navy to con- 
tinually question similar items included in the contractors’ requests for reim- 
bursement. 
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These companies were among the larger cost-plus-a-fixed-fee contractors in the 
Norfolk, Va., area and at December 31, 1953, held 25 such cost-type contracts 
with the three military departments in the amount of approximately $3 million. 
The companies’ total sales during 1953 were approximately $1,300,000, of which 
90 percent represented sales to the Government. Sales under cost-type contracts 
alone accounted for over a million dollars of the companies’ sales for this period. 

Our audit of these companies began in the latter part of April 1954 and was 
substantially completed in the early part of July 1954. Our findings were dis- 
cussed with company officials during the course of the audit and were presented 
to agency auditing and contracting officials in July 1954 for their consideration. 
Copies of letters we sent to the agency officials and their replies have been fur- 
nished to the subcommittee. 

The findings disclosed by our audit were that (1) initial payments for equip- 
ment rental were based on estimated costs and were greater than actual costs 
incurred, and we considered payment of the excess to be contrary to the terms 
of the contract; (2) fixed rates allowed for subsequent rental of equipment and 
for labor were unrealistic in relation to costs incurred; (3) costs of patent 
rights, goodwill, and other intangible assets were charged to cost-type contracts 
contrary to agency regulations; (4) the distribution of overhead on a labor 
dollar basis resulted in inequitable charges to the Government; (5) costs of 
certain services applicable to both commercial and Government work were 
charged entirely to Government cost-type contracts; and (6) costs for sales 
promotion, travel, and equipment repairs applicable to commercial work were 
also charged to Government cost-type contracts. 

Our audit report to the Air Force, dated July 26, 1955, showed excess initial 
rental payments of $2,000, additional rental payments of $2,821.34 in excess of 
actual rental costs, and approximately $14,000, paid under fixed labor rates, in 
excess of the contractor’s actual labor costs. The General Accounting Office 
took the position in the audit report that the $2,000 was a recoverable over- 
payment and that consideration should be given to the possibility of recovery of 
the other two items. We did not state that the Government was legally entitled 
to recover the amount of these latter two items from the contractor. So far as 
we know, no withholding was made by the Air Force on account of the $2,821.34 
rental item or the labor item, although the $2,000 rental item was withheld 
from Hastings. When Hastings sued to recover the $2,000, the Department of 
Justice apparently believed that there was a possibility of recovery of the labor 
item and filed a counterclaim for $14,121.90, which later was reduced to 
$13,568.50. A copy of our audit report on these matters and a copy of the reply 
from the Air Force, dated October 18, 1955, in which the Air Force expressed 
general agreement with our findings, were presented to the subcommittee during 
the hearings on March 20, 1959. 

We would like to make a correction in testimony by Mr. Haycock of our staff 
in connection with the series of questions by Senator Scott, appearing on pages 
218-221 of the transcript of the hearings of March 20, 1959. Senator Scott asked 
(pp. 219-220) whether any attempt was made to collect the $14,000 from Mr. 
Hastings before Mr. Hastings sued for recovery of the $2,000. Mr. Haycock’s 
answer indicates that a “demand” letter was written to Mr. Hastings request- 
ing a voluntary refund of the $14,000. The letter referred to was a letter dated 
September 23, 1954 (copy attached), written to the Hastings Instrument Cor- 
poration by the Air Force, which referred to the $2,000 initial rental overpay- 
ment and to the additional excessive rental charge. The total of both was 
$4,821.34, and request was made by that letter for a voluntary refund of that 
amount. The letter did not mention the $14,000 labor item. The answer to 
Senator Scott’s question should have been that the General Accounting Office 
knows of no effort, prior to suit, to collect the $14,000 labor item from Hastings. 

Other inappropriate charges to Government cost-type contracts which we 
took up with agency officials and which were recovered by them from the con- 
tractor included: 

1. Salesman’s salary, automobile expense, and other costs in connection 
with the demonstration of commercial products amounting to $36,500. 

2. Cost of repairs and maintenance on company equipment used on com- 
mercial work amounting to $6,100. 

The contractor’s appeals of these disallowances to Navy officials at the Wash- 
ington level were denied. 

The amounts of the known excessive charges recovered from the contractor 
on the basis of our audit findings, together with additional items identified by 
the Navy as a consequence of our findings, aggregated about $50,000. 
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Although sometimes contractors complain of inconvenience resulting from our 
work, we believe that the results of our relatively extensive examinations of the 
administration of Defense contracts have demonstrated that the review of con- 
tractors’ operations under Government contracts is essential to adequately pro- 
tect the Government’s interests. 


If we can be of any further assistance in this matter, please advise. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


SEPTEMBER 23, 1954. 
Re contract AF 08(606)-108. 


HASTINGS INSTRUMENT Corp., 
Hampton, Va. 


GENTLEMEN : Examination of the records of subject contract by an authorized 
Government agency has resulted in the disclosures, to this office, of certain 
alleged questionable matters. It has been reported that this examination dis- 
closed that during the initial 6-week period, Raydist Navigation Corp. rented 
certain equipment from its parent company, the Hastings Instrument Corp., for 
the sum of $3,000. Raydist billed the Government and was paid in full the 
amount of $5,000 for the initial period. The files do not show that full dis- 
closures of the rental arrangement between the parent company and its wholly 
owned subsidiary was made known to the contracting officer during negotiation 
of the contract. 

During the period July 15, 1951, to April 1, 1952, Raydist continued to rent 
equipment from Hastings at $2,000 per month, while it was being reimbursed 
at the contract rate of $750 per week. Thus, during the life of the contract, the 
examination has disclosed an excessive rental of $4,821.34. 

It is further stated that the records of the Raydist Navigation Corp. did not 
disclose any unusual or substantial repair expenses. 

In addition to the foregoing, there has been transmitted to this office certain 
other information which appears to be the basis for the assertion of reasonable 
refunds to the Government. The matter was considered by personnel of this 
office and, thereafter, forwarded to higher headquarters for whatever advice 
deemed pertinent. 

As a result of such consideration and advice, you are hereby requested to make 
a voluntary return to the Government of the sum of $4,821.34. 

Sincerely, 


THOMAS F. LARKIN, 


Contracting Officer. 
x 





